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INDEPENDENCE OF THE FEDERAL JUDICIARY.1 


Out of the recent debate in the Senate of the United States as 
to the power of Congress to regulate railroad rates arose a pro- 
found and far-reaching constitutional question, when Senator 
Bailey of Texas proposed an amendment to the pending bill 
with the following proviso: ‘*That no rate or charge, regulat- 
ion or practice prescribed by the Commission shall be set aside or 
suspended by any preliminary or interlocutory decree or order of 
the court.’’ Such proviso was promptly challenged as an assertion 
upon the part of Congress of the right to invade the domain of 
the judiciary and to determine beforehand how a federal court 
shall adjudicate a given subject-matter over which it has assum- 
ed jurisdiction. In the discussion which ensued, the basic ques- 
tions were these: (1) Does the maxim that the three depart- 
ments of power shall forever remain separate and distinct really 
impart an independent existence to the federal judiciary after it 
has once been organized and put in motion by congressional leg- 
-islation; (2) does the fact that the judicial machinery was put in 
motion and must be kept in motion by its organizing power vest 
in Congress the right to limit and control the exercise of the ju- 
dicial functions of the inferior federal courts at will? Or, to 
state the second proposition in Senator Bailey’s own language, 
‘*The power to create and the power to destroy, in the nature of 


1 An address delivered by Hon. Hannis Taylor before the North 
Carolina State Bar Association June 28, 1906. 
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things include the power to limit and control.’’ The gage thus 
thrown down by the brilliant and learned Senator from Texas 
was taken up by the firm and experienced hands of Senators 
Spooner and Knox in a debate which, both as to form and sub- 
stance, is worthy to be ranked with the best of the senatorial con- 
tests of the oldentime. With the aid of the new light thus shed 
upon the most complex and difficult of all constitutional prob- 
lems —a problem which has been the subject of my special stud- 
ies for many years —I shall endeavor bya very concise method of 
argumentation, to establish certain conclusions which are not 
only supported, as I believe, by the highest judicial authority, 
but which are absolutely necessary to the future independence of 
the federal judiciary as a co-ordinate factor in the Constitution. 


i. 


As all students of the Science of Politics know, the dogma 
which declares that the three departments of power, legislative, 
executive, and judicial, shall forever remain separate and dis- 
tinct was first announced by Montesquieu in his Hsprit des Lois, 
published at Geneva in 1748. That dogma was simply a de- 
scription of a condition of things which Montesquieu saw exist- 
ing in the English constitution, and we have Madison’s word for 
it that ** he did not mean that these departments ought to have 
no partial agency in, or no control over the acts of each other.’’ 
Thus Montesquieu became the doctrinaire teacher of the framers 
of our American Constitutions, State and federal, who were much 
more familiar, however, than he was with the practical work- 
ings of the original from which his ideal was‘drawn. Speaking 
of the constitution of the mother country, Madison said: ‘* On 
the slightest view of the British constitution we must perceive 
that the legislative, executive, and judiciary departments are by 
no means totally separate and distinct from each other.’’! 
Speaking of the constitutions of the States he said: «* If we look 
into the constitutions of the several States we find, that not- 
withstanding the emphatical, and, in some instances, the un- 
qualified terms in which the axiom has been laid down, there is 
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not a single instance in which the several departments of power 
have been kept absolutely separate and distinct.’*' And yet 
the jurists and statesmen who made our first State constitutions 
perfectly understood that, despite that fact, there was a perfectly 
well defined domain of judicial power into which the legislature 
could not intrude. It is certainly worthy of note that in the 
very first cases in which acts of the State legislatures were 
declared void, the nullity arose out of attempts upon the part of 
such legislatures to encroach upon the judicial power. In Tre- 
vett v. Weeden, decided in Rhode Island in 1786, an act was 
declared void because it attempted to impair the right of trial 
by jury as guaranteed by the Constitution of that State; in 
Bayard v. Singleton, which came before the Supreme Court of 
North Carolina in 1787 an act passed in 1785, authorizing sum- 
mary proceedings in suits concerning confiscated property, was 
declared void because destructive of the right of trial by jury; in 
Holmes v. Walton an act was held void in New Jersey, prior to 
1785, because it provided for trials by juries consisting of six 
men. Thus the new American invention of constitutional limit- 
ations on legislative power was first employed by the State 
courts as a weapon with which to crush attempts upon the part 
of State legislatures to limit or control the machinery through 
which English justice had been immemorially administered. 


Il. 


During the ten years which preceded the meeting of the fed- 
eral convention of 1787 its members became familiar with the 
application to State constitutions of Montesquieu’s dogma, first 
embodied in an American fundamental law when, in 1776, it 
was inserted in Virginia’s Declaration of Rights, drafted by 
George Mason, who was a member of the convention that 
framed the present Constitution of the United States. Never 
until the making of that instrument had any publicist dreamed 
of dividing a federal government into three deparments — legis- 
lative, executive, and judicial. The necessity for such a divis- 
ion was first perceived by Jefferson, who, in a letter written 
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from Paris to Madison, December 16, 1786, used this language: 
‘¢To make us one nation, as to foreign concerns, and keep us 
distinct in domestic ones, gives the out line of the proper divis- 
ion of powers between the general and particular governments. 
But to enable the federal head to exercise the powers given to 
best advantage, it should be orgenized as the particular ones are 
into legislative, execulive and judiciary.’’? 1 Thus it appears 
that Jefferson found the model for his division of the federal 
head into three departments in the constitutions of the states, 
each one of which had adopted Montesquieu’s famous maxim in the 
qualified sense in which it was understood inthe mother country. 
In order to give effect to Jefferson’s brilliant and original idea, 
without a precedent in preceding federal systems, the powers of 
the new federal government were divided, and in that division it 
was declared that. ‘‘ the judicial power of the United States 
shall be vested in one Supreme Court, and in such inferior 
courts as the Congress may from time to time ordain and estab- 
lish.’’ At this point we should be careful to guard against 
misapprehension. We should here give full force to the all- 
important fact that the entire judicial power of the United 
States was deposited by the people, through the new and unique 
federal constitution, in the courts thereafter to be created. Not 
one jot or tittle of such judicial power was ever deposited in the 
Congress, which was authorized to act simply as a conduit 
through which such power could pass from the Constitu- 
tion into the courts where it was to be administered. It was 
finally settled long ago that every court of the United States, 
other than a territorial court, derives its jndicial power mediately 
or immediately from the Constitution. In Rhode Island v. 
Massachusetts ? it was held that the Supreme Court ‘ exists by 
a direct grant from the people, of their judicial power; it is 
exercised by their authority, as their agent selected by them- 
selves for the purposes specified.’’ Therefore as the jurisdiction 
of the Supreme Court is a constitutional creation, it was held 
in Marbury v. Madison,® that the organizing power vested 


1 Jefferson’s Correspondence by T. J. Randolph, vol. ii., pp. 64, 65. 
2 12 Pet. 728. 3 1 Cranch, 138. 
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in Congress did not carry with it the authority to rear- 
range it. It is equally well settled that the inferior federal 
courts within the States derive their judicial powers mediately 
from the Constitution. That principal was announced in Cary 
v Curtis ! and in the Sewing machine case,? where it was said 
in express terms that ‘federal judicial power, beyond all 
doubt, has its origin in the Constitution; but the organ- 
ization of the system and the distribution of the subjects 
of jurisdiction among such inferior courts as Congress may 
from time to time ordain and establish, within the scope of the 
judicial power, always have been, and of right must be, the 
work of the Congress.’’ There can therefore be no room for 
doubt on the basic question. All courts of the United States, 
as contradistinguished from territorial courts, are constitutional 
creations because the judicial powers exercised by them are 
drawn either immediately or mediately from the Constitution 
itself, in which theentire judicial power was originally deposited 
The only federal courts which can be regarded as congressional 
creations are the territorial courts in which Congress can not vest 
one particle of the judicial power of the United States. Such 
was the announcement of the Supreme Court in the Canter case,’ 
wherein Marshal, C. J., said: ‘* The judges of the Supreme 
Courts of Florida hold their office for four years. These courts, 
then, are not constitutional courts, in which the judicial power 
conferred by the Constitution on the General Government can 
be deposited. They are incapable of receiving it. They are 
legislative courts, created in virtue of the general right of sover- 
eignity which exists in the government, or in virtue of that 
clause which enables Congress to make all needful rules and 
regulations respecting the territory belonging to the United 
States. The jurisdiction with which they are vested isnot a part 
of that judicial power which is defined in the third article of the 
Constitution, but is conferred by Congress, inthe execution of 
those general powers which that body possesses over the terri- 
tories of the United States.’’ Here the great expounder has 
made it as clear as sunlight that the only judicial power which 


1 3 How. 245, 2 18 Wall. 577. 31 Pet. 511. 
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Congress can possibly bestow is that which it confers upon the 
territorial courts; that the judicial power which passes through 
Congress as a conduit into the constitutional courts —that is, 
into the federal courts within the States, — finds its source in Art. 
III of the Constitution itself. Not onejot or tittle of that judi- 
cial power can be derived from Congress for the simple and con- 
clusive reason that the people declined to deposit any part of it 
inthat body. Any contrary theory admitting that any part of 
the judicial power exercised by the judiciary department of the 
government is derived from the legislative, would completely 
overturn the fundamental maxim which declares that the three 
departments of power shall forever remain separate and distinct. 


Ill. 


After that basic principle has been fully and frankly accepted, 
it becomes easier to deal with the perplexing problems arising 
out of the fact that Congress, as the distributing agent of the 
judicial power, is armed with a certain discretion in granting or 
withholding it. It must be admitted that the inferior federal 
courts can not exercise any part of the constitutional deposit of 
federal power until they have been organized by Congress and 
allotted by it their quota of it, which quota represents and defines 
what is called their jurisdiction. I can not understand why it 
should be necessary to illustrate the self-evident distinction be- 
tween jurisdiction and judicial power,—a distinction as old as 
jurisprudence itself. Sir Henry Maine has told us that legal 
science must be regarded as a Roman creation, jurisprudence as 
a Roman invention. From that source we derive the word jur- 
isdictio, usually defined as the legal authority or power of a par- 
ticular court to hear and determine particular cases. The praetor 
urbanus had jurisdiction to hear cases only between Roman and 
Roman, and when he did so the judicial power he exercised 
was drawn from the ancient code known as the Twelve Tables. 
The praetor peregrinus had jurisdiction to hear cases between a 
Roman and a foreigner, and when he did so the judicial power 
he exercised was drawn from the jus gentium, defined by Cicero 
as the law common to all nations. From that day to this 
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trained jurists have never found it difficult to distinguish be- 
tween jurisdiction and judicial power. Let it be admitted 
for the sake of the argument that Congress has a discretion as 
to the amount of jurisdiction it will confer upon a particular 
tribunal. With that qualification the relation of Congress 
to the subject-matter has been well expressed by Mr. Justice 
Baldwin in his dissenting opinion in Ex-parte Crane,! where he 
says: ‘*Though the courts of the United States are capable of 
exercising the whole judicial power as conferred by the Consti- 
tution, and though Congress were bound to provide by law for 
its exercise in all cases to which that judicial power extends, yet 
it has not been done, and much of it remains dormant for want 
of legislation to enable the courts to exercise it, it having been 
repeatedly and uniformly decided by this court that legislative 
provisions are indispensable to give effect to a power to bring 
into action the constitutional jurisdiction of the Supreme and 
inferior courts.’’ In Martin v. Hunter’s Lessee,? Mr. Justice 
Story earnestly contended that if «it is the duty of Congress 
to vest the judicial power of the United States, it is a duty to 
vest the whole judicial power.’’ That contention he concluded, 
however, with this weighty statement which covers the whole 
matter: ‘* But even admitting that the language of the Consti- 
tution is not mandatory, and that Congress may constitutionally 
omit to vest the judicial power in courts of the United States, 
it cannot be denied that when it is vested it may be exercised to 
the utmost constitutional extent.’’ It is an historical fact that 
Congress has exercised its organizing power; it has built up a 
federal judiciary, original and appellate; and it has vested in 
the courts so organized all or substantially all of the judicial 
power deposited by the people in the Constitution. 


IV. 


The fact is obvious and elementary that after courts are 
organized and jurisdiction conferred upon them, no matter 
whether at Rome, London or New York, they can not exercise 
such jurisdiction until they are endowed with judicial power 
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to be drawn from an authoritative code which they are author- 
ized to administer. It is impossible for the judicial mind 
to act until it is equipped with the intellectual machinery 
which only a recognized code of law can furnish. At the time 
of the severance from the mother country that system of juris- 
prudence which we designate as English law was a composite 
made up of four distinct codes each with its own history. 
First, there was the code known as the customary or common law 
of England; second, there was the code invented to supply its 
deficiencies known as equity, created out of Roman materials 
by the English chancellors; third, there was the canon law, 
drawn from the same source, and administered in the ecclesiasti- 
cal courts; fourth, there was the code of admiralty, adminis- 
tered in a special tribunal. It is manifest that the builders 
of our federal judicial system copied in a general way the 
English judicature, central and itenerant. Such a course was 
made necessary by the fact that the Constitutiqgn had predeter- 
mined that the judicial power to be exercised by our federal 
courts was to be drawn from three of the four codes just 
enumerated, to wit: the customary or common law of England 
and the systems of equity and admiralty law as developed in 
that country. The canon law regulating the probate of wills, 
the administration of estates and the like had passed to the 
courts of the several States. The prerogative powers of the 
chancellors had also passed to the State courts. In Fountain 
v. Ravenal! it was held that ‘* the wide discretionary 
power which the chancellor of England exercises over infants 
or idiots or charities has not been conferred. These prerog- 
ative powers which belong to the sovereign as parens patriae 
remain with the States.’’ Therefore the practical end to be 
attained was the establishment of a system of federal courts 
in which, in proper cases, the common law of England, the body 
of rules known as equity which the English court of chancery 
administered in its judicial character, and the code known as 
admiralty could be administered. The Constitution recognizes 
in express terms the distinction between ‘* law and equity ’’ as 
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fundamental. In Robinson v. Campbell? it is said: ‘* The 
court, therefore, think that, to effectuate the purposes of 
the legislature, the remedies in the courts of the United States 
are to be, at common law or in equity, not according to the 
practice of the State courts, but according to the principles of 
common law and equity, as distinguished and defined in that 
country from which we derive our knowledge of those princi- 
ples.’’ In Noonan v. Braley? it is said: ‘* The equity jurisdic- 
tion of the courts of the United States is derived from the Con- 
stitution and laws of the United States. Their powers and 
rules of decision are the same in all the States. Their practice 
is regulated by themselves and by the rules established by the 
Supreme Court.’’ The Constitution with equal emphasis rec- 
ognizes the admiralty code by declaring that ‘‘ the judicial 
power Shall extend to all cases of admiralty and maritime juris- 
diction.’’ In the case of the St. Lawrence? it is said: ‘* Ju- 
dicial power, in all cases of admiralty and maritime jurisdiction, 
is delegated by the Constitution to the federal government in 
general terms, * * * but certainly no State law can enlarge 
it, nor can any act of Congress or rule of court make it broader 
than the judicial power may determine to be its true limits.’’ 
In the case of the Lottawanna,* it is said: ‘* The question as to 
the true limits of maritime law and admiralty jurisdiction is, un- 
doubtedly, as Chief Justice Taney intimates, exclusively a 
judicial question, and no State law or act of Congress can make 
it broader, or (it may be added) narrower than the judicial 
power may determine those limits to be.’’ In what follows it 
is made plain that whatever power Congress possesses to amend 
admiralty and maritime law, by virtue of the commercial clause, 
must be exercised within limits which the courts alone can define. 
Has Congress any greater amending power so far as the common 
law and equity systems recognized by the Constitution are con- 
cerned? On that subject Mr, Justice Miller, in his notable work 
on the Constitution,® has said: ‘* Not only did the framers of 
the new Constitution follow as well as they might the general 
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polity of the English system, but they evinced an ardent desire 
to preserve the principles which had been accepted as part of 
the general administration of the law among our ancestors. 
This is shown in many of the provisions of the Constitution. 
Among others the article concerning the judicial powers of the 
new government establishes its jurisdiction as extending to all 
cases in admiralty and in law and equity, thus recognizing the 
English separation of the three classes of legal controversies as 
being governed by a separate jurisdiction. * * * And it is 
a very grave question, one which has never been brought to the 
attention of the courts, because Congress has never attempted to 
exercise any such authority, whether the Congress of the United 
States can make any change in the equitable jurisdiction of the 


courts of the United States; and, if so, to what extent can it be 
done? ”’ 


From the foregoing data we can draw three clear and definite 
conclusions: (1) In the words of Mr. Justice Story, even 
admitting that the language of the Constitution is not mandatory 
and that Congress may constitutionally omit to vest the judicial 
power in courts of the United States, it can not be denied that 
when it is vested it may be exercised to the utmost constitution- 
ul extent;’’ (2) as the Constitution itself has recognized and 
prescribed three codes, to-wit, the English common law, English 
equity and the admiralty code as bodies of clearly defined prin- 
ciples according to which the judicial powers of the federal 
courts shall be exercised, such courts must administer justice in 
the cases before them according to the principles as defined in 
such codes; (3) that while Congress has an undoubted right 
to amend each of such codes within certain limits, it is purely a 
judicial question how far that right of amendment shall extend. 
And here, in my judgment, is the crux of the whole matter; it 
is upon the limitation of that amending power that the independ- 
ence of the federal judiciary, so far as the inferior courts are 
concerned, must ever depend. If Congress has the right to cut 
out the basic principles upon which rest the three codes which 
the Constitution itself has given to these courts as rules of ac- 
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tion, then we may begin to speak of the omnipotent Congress as 
the English speak of the omnipotent parliament. Is it possible 
under the limitations imposed upon it in favor of the independ- 
ence of the judiciary, that Congress can take away from a fed- 
eral court a vital faculty purely judicial which is conferred upon 
it by any one of the three codes in question? As an apt illus- 
tration reference may be made to Senator Spooner’s contention 
that Senator Bailey’s proviso invaded the domain of the judiciary 
by offering to take away from a federal equity court a judicial 
faculty indispensable to the enforcement of the equity system 
which the Constitution has commanded such courts to adminis- 
ter. To use Senator Spooner’s own language: ‘It is for the 
chancellor, under the system, to determine upon investigation, 
having the facts before him, whether the law or the rules of 
equity require that a preliminary injunction should be 
granted, or should be denied. Where does Congress get the 
power, invading the judicial domain in equity, to substitute its 
judgment for the judgment of the chancellor or to interfere with 
any step which shall be taken in any equity suit?’’ In support 
of his position the Senator cited the case of Brown v. Buck,! 
which grew out of an attempt made in that State to take away 
from the chancellor, by an act of the legislature, the power to 
find the facts and to vest such power in a common-law jury. In 
declaring the act in question unconstitutional the court said: ‘* It 
is within the power of the legislature to change the formalities 
of legal procedure, but it is not competent to make such changes 
as to impair the enforcement of rights. * * * The func- 
tions of judges in equity cases in dealing with them is as well 
settled a part of the judicial power, and as necessary to its ad- 
ministration, as the functions of juries in common-law cases. 
Our constitutions are framed to protect all rights. When they 
vest judicial power they do so in accordance with all of its 
essentials, and when they vest it in any court they vest it as 
efficient for the protection of rights and not subject to be dis- 
torted or made inadequate. The right to have equity contro- 
versies dealt with by equitable methods is as sacred as the right 
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of trial by jury.’ That golden opinion solves the problem by 
firmly drawing the line that divides the organizing and adapting 
powers of the legislature from that sacred domain of basic 
judicial principles which belong to the courts alone. Just as it 
is impossible for the legislative power to take away from the 
courts of law trial by jury because it is a vital part of their sys- 
tem of justice, so it is impossible for the legislative power to 
deny to suitors in courts of equity the right to have the factsin- 
volved in such cases considered by the chancellor, because that 
method of trial is a vital part of their system of justice. Con- 
gress may organize and reorganize, in a very free and liberal 
way, the external architecture of the federal judicial system, and 
it may likewise reform, simplify, and adapt legal procedure to the 
ever changing necessities of litigation, but it cannot invade the 
penetralia of the judicial temple and change the basic principles 
of the three codes given by the Constitution itself to the judges 
as rules of action. Upon that principle alone the federal judic- 
iary depends for its independence. The action taken by the 
Senate in reference to that part of the rate bill considered here- 
tofore is a happy illustration of the respect which Congress 
should pay to the independence of the judiciary while asserting 
a power to regulate procedure which clearly belongs to it. 
After frankly recognizing the inherent right of the federal 
equity courts to grant preliminary injunctions as a vital part of 
the equity system committed to them by the Constitution, the 
Senate undertook to regulate the manner in which that right 
should be exercised by providing ‘‘ that no injunction, interlocu- 
tory order or decree suspending or restraining the enforcement 
of an order of the Commission shall be granted except on hear- 
ing after not less than five days’ notice to the Commission.’’ 


VI. 


In conclusion, I desire to remind you of another memorable 
transaction that occurred in the Senate of the United States, 
not referred to in the debate in question, which illustrates in no 
uncertain way how careful that august body. was, on a critical 
occasion, not to invade the domain that belongs to the courts 
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alone. In 1836 President Jackson recommended the passage of 
an act to prohibit the circulation through the mails of incen- 
diary literature intended to excite the slaves to insurrection. 
As the first amendment to the Constitution denies to Congress 
the right to enact any law ‘‘abridging the freedom of speech 
or the press,’’ Mr. Clay said it could ‘* not pass any law inter- 
fering with the subject in any shape orform.’’ In the course of 
the great debate that ensued ‘‘ Mr. Webster also contended that 
the bill conflicted with that provision of the Constitution which 
prohibited Congress from passing any law to abridge the free- 
dom of speech or of the press. What was the liberty of the 
press, he asked. It was the liberty of printing as well as the 
liberty of publishing in all the ordinary modes of publication 
and was not the circulation of papers through the mails an ordi- 
nay mode of publication. He was afraid that they were in 
some danger of taking a step in this matter that they might 
hereafter have cause to regret by its being contended that what 
ever in this bill applies to publications touching slavery applies 
to other publications that the States might think proper to pro- 
hibit; and Congress might, under this example, be called upon 
to pass laws to suppress the circulation of political, religious 
or any other description of publication which produced ex- 
citement in the States.’” Thus admonished the Senate 
promptly rejected the bill in question because it knew 
that it proposed to violate the fundamental principle 
of English and American constitutional law which guards 
the freedom of the press by providing that no man can 
be punished in any form for printing or publishing anything 
until the publication itself has been first considered and declared 
illegal by a juryof his peers. The struggle for the establishment 
of that great principle passed in the mother country through 
two historic stages: inthe first stage the struggle was to with- 
draw the subject from the Star Chamber and vest it in the courts 
of common law; in the second, the struggle was to withdraw the 
right to pass upon the legality or illegality of the publication 
from the judges so as to vest that question in juries alone. Thus 
in English as in American law the freedom of speech and the 
press is simply, as Mr. Dicey has tersely expressed it, ‘* the 
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right to write or say anything which a jury, consisting of twelve 
shop keepers, think it expedient should be said or written.’’ If 
anything in our system of Anglican law is clear and fundamental 
it is the fact that whenever an English subject or an American 
citizen abuses the freedom of the press he is amenable to the 
courts alone; he can not be punished in any form until the pub- 
lication in question has first been declared illegal by a jury of his 
peers. Therefore when the time came for Congress to provide 
for the punishment of the senders of obscene literature through 
the mails, it legislated in a perfectly constitutional manner by 
providing for the punishment of such offenders convicted after 
the question of the morality or unmorality of their publications 
had been submitted to a jury, under the charge of the court, 
according to the course of the common law. It is almost incred- 
ible that even ina. moment of furor and excitement Congress 
could have been induced to trample this fundamental principle 
under foot even for the purpose of suppressing lotteries by with- 
holding from them the use of the mails. And yet such is the 
fact. In order tocrush what was certainly a great and growing 
evil Congress closed its eyes to the first amendment as interpre- 
ted by Clay and Webster, and re-established in this country the 
Star Chamber rule under which no publication can circulate 
through the mails which has been proscribed beforehand by gov- 
ernmental authority. The sender of an obscene picture through 
the mails is still entitled to his constitutional right to trial by 
jury as to the character of the publication; but the publisher of 
a newspaper containing a lottery advertisement has the fact 
adjudicated in advance by Congress, acting as a jury, that such 
advertisement is an illegal publication, that is a criminal libel at 
common law. If Congress can thus prescribe without trial of 
any kind one class of publications, there is no limit of course to 
the index expurgatorious which it can promulgate. As Webster 
well expressed it: ‘* Congress might, under this example, be 
called upon to pass laws to suppress the circulation of political, 
religious, or any other description of publication which produced 
excitement in the States.’’ For many yearsI have suffered pain 
unspeakable from the fact that the constitutionality of the act of 
Congress in question, subjecting the mails of the United States 
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to the governmental control once exercised by the Star Chamber, 
was upheld in a moment of excitement, by the Supreme Court, 
despite that part of the first amendment which provides that 
‘¢ Congress shall make no law abridging the freedom of speech, 
or of the press.’"!_ While I yield to no man in loyalty to or rey- 
erence for that august tribunal which, with few exceptions, has 
been the faithful and fearless guardian of the Constitution, I feel 
that every one of its counsellors owes it to himself and to his 
country to remember that even its final decrees are subject to re- 
vision in a tribunal higher still — the American Bar, upon whose 
membership its intellectual existence depends. Whenever the 
great tribunal wavers in its duty we have a right to appeal to 
the new judges soon to come. As some of you younger men 
may be of them, I pray you to read the very brief judgment in 
the Freedom of the Press Cases to whichI have referred. See 
if you can find in its meager and misty terms anything either in 
the form of reason or authority to support the monstrous con- 
clusion that any kind of a written or printed publication circu- 
lated through the mails of the United States may be placed 
beforehand by Congress upon an index expurgatorious, without 
trial by jury as to the character of the publication, as the Con- 
stitution provides. I have presented this particular matter to 
you in conclusion in the hope of convincing you that the gravest 
of our perils are those which arise out of invasions by the 
legislative power of the sacred domain which belongs to the 
courts alone. 


1 1 Ex parte Rapier; Ex parte Dupre 143 U. S. 110-135. 
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SOME ASPECTS OF FORGED TRANSFERS OF STOCK. 


SHEFFIELD CoRPORATION Vv. Barclay. 


It has been firmly established by a long line of well considered 
decisions that a forged indorsement or a forged power of 
attorney on a certificate of stock, or on registered bonds, can 
convey no title even to a purchaser for value without notice. It 
is a compuratively simple matter to work out the rights of par- 
ties where the original certificate is the only evidence of title- 
When the transfer agent issues a new certificate to replace an old 
one under a forged transfer, the case is not more difficult so 
long as the transferee who has surrendered the old certificate 
still retains possession of the new. The mere issuance of a 
new certificate to stand in place of the old one confers no addi- 
tional rights on the transferee either against the true owner or 
against the transfer agent. 

When, however, such transferee has in good faith disposed of 
the new certificate to a purchaser for value without notice, it is 
of course obvious that such a vendee gets a good title to the 
shares he has purchased by estoppel. The corporation is 
estopped to deny the title evidenced by a certificate which it has 
itself caused to issue. It cannot repudiate its own statement of 
ownership to the detriment of a third person who has relied upon 
it. The transferee having then a good title to the new certifi- 
cate is not compelled to answer to the original owner. The 
original shareholder has a clear right to compel the transfer agent 
to replace his shares or pay their value. Then as between the 
transfer agent and the innocent intermediate transferee who pro- 
cured the new certificate, who shall stand the loss? The courts 
have been by no means unanimous in answering this query. In 
most of our American jurisdictions, it is still an open question 
and it is only recently that the English courts have settled the 
law of England by a decision of the House of Lords in favor of 
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the transfer agent. The history of that case and the striking 
difference of views which the various judges expressed only tend 
to emphasize the doubt which surrounds a correct solution of 
the problem. In Sheffield Corporation v. Barclay Lord Chief 
Justice Alverstone sitting at nisi prius without a jury in an action 
in which a transfer agent demanded indemnity from an innocent 
transferee after the latter had negotiated the new certificate to 
an innocent third person, decided in favor of the plaintiff... His 
decision was promptly and unanimously overruled by the Court 
of Appeals? who in turn were again overruled by the House of 
Lords affirming the decision of the Lord Chief Justice.’ 

Simply stated the case of Sheffield Corporation v. Barclay, 
was this: Timbrell and Honnywill were joint registered holders 
of stock. Timbrell forged Honnywill’s signature to a transfer, 
and negotiated the stock. Barclay, a banker, acting in good 
faith and for value acquired the certificate and sent to the plain- 
tiff corporation the stock with the forged transfer requesting 
that a new certificate be issued in his name. The plaintiff did 
so, and the defendant sold the new certificate to innocent third 
parties, for value. Honnywill afterwards having discovered the 
forgery recovered against the plaintiff corporation the value of 
the stock and accrued dividends. Plaintiff now sued Barclay to 
recover the amount paid by it to Honnywill. 

The Earl of Halsbury and Lord Davey delivered opinions in 
the House of Lords declaring that when the transferee brings a 
transfer to the registering authority and requests it to register 
the transfer he represents, or warrants, the genuineness of the 
instrument of transfer. Or putting it in another way, that 
where the transferee presents the certificate for transfer to the 
transfer agent, he is within the line of cases that holds that 
when a person invested with a statutory or common-law duty of 
a ministerial character is called upon to exercise that duty on 
the request direction, or demand of another, and without default 
on his own part acts in a manner which is apparently legal, but 
is in fact illegal and a breach of the duty, and thereby incurs 
liability to third parties, there is implied by law a contract by 


1 (19083) 1K.B.1. (1903) 2K. B. 580, (1905) A. C. 392. 
VOL. XL. 32 
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the person making the request to indemnify the person having 
the duty against any liability which may result. 

The short reply to this last line of argument is that the trans- 
fer agent does not act merely by reason of the request for regis- 
tration made by the transferee. ‘+ It acted because of the duty 
cast upon it, and (partly, at any rate) for its own purposes. 
When it received the transfer it had a duty or obligation cast 
upon it, as between itself and the transferror, to see that the 
transfer was really the act of the transferror. * * * In fact, 
the corporation judged and acted for itself in dealing with the 
transfer and did not act merely on the request of the defendant, 
(the transferee).’’! Mr. Justice Vaughan Williams in his 
opinion in the Court of Appeals adds: ‘*It seems to me per- 
fectly clear that a distinction must bedrawn between cases when 
a request is made to some one who had no duty in the matter 
independently of the request, and cases where the request is 
made to one who has a duty in the matter independently of the 
request. Inthe former cases, where that which is requested to 
be done does not appear to be illegal, and an act is done in ac- 
cordance with the request, the implication of a contract of in- 
demnity by the person making the request will generally be 
made. In the latter case something more than a mere request 
will be required to raise the contract of indemnity.’’ He pro- 
ceeds to emphasize the distinction by comparing two classes of 
cases of indemnity claimed by sheriffs. ‘+ The fact is that in 
the former class of cases the request or instruction is the sole 
cause of the act. In the latter the performance of the duty is, 
or may be, the dominant cause.’’ Thus in the former class, are 
the cases where one places a writ in the sheriff’s hands with 
directions to take specific goods which are pointed out, while in 
the latter class are those which the sheriff being bound to act 
was furnished information by the interested party and the 
sheriff was left a discretion to follow it or not as he thought 
best. 

At least two of our leading State courts, Massachusetts ? 


1 Per Romer, L. J., Sheffield Corp. 2 Boston & Albany R, Co, v. Rich- 
v. Barclay(1903) 2Q. B. D. at 594-5. ardson, 135 Mass. 473. 
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and Maryland,! have aleady committed themselves to this view 
of the implied warranty on the part of the transferee. 

Although it is obvious that a certificate of stock is not a nego- 
tiable instrument, yet the courts easily slip off-hand into a com- 
parison with the rules that have been applied to promissory 
notes. It is true there is an implied warranty of the genuine- 
ness of the signature to negotiable paper on the part of the sell- 
er, but this has grown into our law by an ancient custom of the ; 
law merchant and furnishes only a remote anology to the case 
of stock transfers. A much closer comparison to be drawn from 
the law of negotiable instruments is that of a banker paying a 
forged check to an innocent holder for value. In such a case 
the banker cannot recover back the amount so paid, and is not 
allowed to charge it against his customer and is compelled to 
pay it twice, and so stands all the loss occasioned by such a 
forgery. 

The first question to be settled is what, if any, representation 
the transferee of stock makes when he presents the old certifi- 
cate with an order of transfer with a request for a new certifi- 
cate. This is the real crux of the difference between the two 
points of view. Those who uphold the implied warranty theory 
say: ‘* If one buys stock and takes a transfer, and presents the 
certificate to the corporation and demands a new one, he thereby 
impliedly represents that he is entitled to the new certificate. 
He demands it as his right; this implies that he is the owner 
and has a right to it. The corporation has the right to under- 
stand him as asserting this. It is not bound to question or 
investigate the genuineness of the transfer, and see if the pur- 
chaser has not been defrauded. When the purchaser presents 
his transfer and certificate, the transfer officer naturally under- 
stands that he claims the transfer to be valid, and to have a 
right to a certificate; he has the right to act as if this had been 
said in terms. ”’ ? 

On the other hand, the opposing view as voiced Lord Lindley 
asks: ** Does he (the transferee) represent anything more than 


1 Brown v Howard Ins. Co.,42 Md. 2 Boston & Albany R. Co. v Rich- 
384. Hambleton v Central Ohio R. chardson, supra. : 
Co., 44 Md, 551. 
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this, that as far as he knows, it is a good and valid document? 
So far as I know, the transfer is a genuine document; I shall 
leave it with you for a certain time to make inquiries, and if you 
make inquiries and find that it is a genuine document, of course, 
you will receive me as a stockholder; if, on the other hand, the 
result of the inquiries is to show that it is not a genuine docu- 
ment, then, of course, you will not register me as a stock- 
holder.’’ ! 

It is the duty of the corporation, or its transfer agent, to look 
to their own registers, and to look after the transfer of stock 
standing in the names of any person on the register. In the 
words of Mr. Justice Field,’ ‘‘ The officers of the corporation 
are the custodians of its stock-books, and it is their duty to see 
that all transfer of shares are properly mude, either by the 
stockholders themselves, or persons having authority for them. 
If upon the presentation of a certificate of transfer, they are at 
all doubtful of the identity of the party offering it with its own- 
er, or if not satisfied of the genuineness of a power of attor- 
ney produced, they can require the identity of the party in the 
one case and the genuineness of the document in the other, to be 
satisfactorily established before allowing the transfer to be 
made. In either case they must act upon their own respons- 
ibility.”’ 

It has largely become a custom amongst transfer agents in 
this country to require an express warranty of the genuineness 
of stock transfers. Many States also have passed statutes pro- 
viding that the delivery of a stock certificate with a written 
transfer signed by the owner shall be sufficient to transfer title 
against all parties.* 

The whole tendency of the stock exchange and modern busi- 
ness methods is to make stock certificates easy of transfer and 
safe to deal in. A stock certificate may have been through 


1 Sim v. Anglo-American Tele- Public General Laws, Article 23, § 277; 


graph Co., L. R.5Q. B. D. 194. 

2 Telegraph Co. v. Davenport, 97 
U. S. 369. 

3 Mass. R. L. Ch. 109, § 37; Illinois 
Revised Statutes, Ch. 77,§ 52; Wyom- 
ing Revised Statutes, § 2779; Maryland 


New Hampshire, Public Statutes, Ch. 
148, §14; West Virginia Code, Ch. 53, 
§37; Rhode Island, General Laws, Ch. 
177, §20; Wisconsin, Aunotated Stat- 
utes, Ch. 85, §1751; Maine, Acts of 
1897, Ch. 293; Virginia Code; § 1133. 
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many hands before it is presented to the transfer agent for reg- 
istration in the name of a new owner. In issuing a new certifi- 
cate the transfer agent knows that it is putting in the hands of 
the transferee something that under its guaranty is to pass from 
hand to hand as an indicia of title. In accepting the custodianship 
of the stock books the transfer agent is clothed with the power 
to protect the rights of shareholders from unauthorized transfers 
and undertakes the duty of protecting the interest of sharehold- 
ers so far as the exercise of proper diligence and care can do so. 
It does not do this by registering any transfer that is proffered 
relying in case of a loss to cast all the burden on the transferee 
who certainly owes no duty either to the corporation, or toany of 
its shareholders. The transferee who asks for the new certifi- 
cate is commonly an utter stranger to the former registered own- 
er. He neither in fact or in fiction pretends to know the signa- 
ture of the former owner. If the transfer agent has discharged 
its duty it has the signatures of the stockholders on file for com- 
parison. If a certificate has been lost or stolen, the natural 
person to notify is the transfer agent. If the transfer agent is 
not satisfied with the transfer it can demand a guaranty or an in- 
demnity, or even wait until the legality of the transfer is prov- 
ed to its satisfaction. If it waives these requirements why resort 
to a legal fiction for its further protection? The transferee 
should be allowed to say: ‘I did not deceive you. You made 
inquiries. You satisfied yourself that I was entitled to these 
shares. I have sold them to others. As between us two inno- 
cent parties the burden must rest where it has fallen.’’ 

There are two further analogies of the common law which are 
relied upon as furnishing support to a decision favorable to the 
transfer agent; the implied warranty in a sale of a chattel, and 
the implied warrant of the authority of anagent. Both of these 
are supposed to furnish precedents for implied warranties in 
transactions similar to those between the transfer agent and the 
transferee. To our thinking neither of these are in point. In 
the sale of a chattel a warranty of title is implied. The posses- 
sion and offer to sell a chattel is held equivalent to an affirmation 
that the seller has title to it. It may be that the holder of a 
certificate of stock selling it toa purchaser impliedly warrants 
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his title, but this has nothing to do with his relations with the 
transfer agent. He is not selling stock to the trausfer agent. 
He is simply asking the transfer agent to give him a new cer- 
tificate in place of an old one to be an indicia of title. Itis an 
altogether different relationship than that of vendor and ven- 
dee. There is no change of title in the transaction between the 
transfer agent and the transferee. You might as well say that 
the vendee gives an implied warranty of indemnity to the attor- 
ney who drafts the bill of sale by which he acquires title to the 
chattels purchased. 

The second analogy drawn from the law of agency is that 
an agent is held impliedly to warrant the nature and extent of his 
authority. This really cuts both ways. For it is the transfer 
agent and not the transferee who is called upon to act as agent 
under the supposed power of attorney to transfer the stock.? It 
is the authority of the transfer agent and not of the transferee 
that is in question. If the transfer agent deems that the 


authority to transfer the shares is insufficient it does nothing, 
but if it acts, why does it not then impliedly warrant the anthor- 


ity under which it acts? On the other hand, if you regard the 
transferee as the party acting under the authority to transfer 
the shares, it may be said that this warranty is never implied if 
the agent fully discloses his authority, and leaves the person 
with whom he proposes to deal to judge for himself on the basis 
of what he finds to be the facts whether he will, or will not, deal 
with the agent. 

These arguments from analogies are always dangerous in legal 
reasoning. They either only restate the original difficulty in 
other terms, or beg the question entirely. 

The real difficulty with a correct solution is to determine what 


1 Collen v. Wright, 8 E. & B. 647 

2 This is strikingly illustrated by 
contrasting the Sheffield case with 
Starkey v. Bank of England (1903) A. 
C. 114, affirming (1902) 1 Ch.610,where 
under the practice in the Bank of 
England in transferring title to consols 
the transferee presents his power of 
attorney and the bank produces its 


books upon which the transferee him- 
self executes the transfer. The trans- 
feree and not the bank acts as the 
agent to make the transfer. In this 
case the transferee warrants his au- 
thority and is answerable to the bank 
if the authority under which he acts is 
forged. 
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is the actual legal theory involved. You have two innocent per- 
sons, one of whom has to stand a loss. Neither has any equity 
superior to the other, and there is perhaps no innate reason why 
one rather than the other should be preferred. You are obliged 
to stand on some legal theory and follow where it logically leads 
to fasten the loss on one of them. It is the weakest kind of 
unscientific dodging to invent a tacit understanding between the 
parties themselves disposing of the whole matter. 

It is not a question of legal title. All authorities agree that 
the title of the original owner is never transferred by a forgery. 

It is not a question of contract express or implied. Because 
after all is said, there is no contractual relations between the 
transfer agent and the transferee as such. The transfer agent 
issues the new certificate, because it had contracted with the 
corporation to look after the issuance of its capital stock and 
the transfer of its shares. There isno contract relation directly 
between the transfer agent and the stockholders. The transfer 
agent contracts to perform in the place of the corporation some 
of its duties to its stockholders. The contract between a cor- 
poration and its stockholders amongst other things is that the 
corporation will transfer a stockholder’s rights to any third 
person on order of such a stockholder. There is no duty or 
obligation to this nominee until, and unless, he is invested with 
the rights of the original stockholder. Then he establishes his 
relations to the corporation under, and by reason of, the exist- 
ing contract between the corporation and his predecessor in title 
under a novation. It is only when the novation is completed 
and the transferee is an accepted stockholder that the corpora- 
tion and the transferee have any direct contractual relations. 
This sort of property and this manner of transfer is too recent 
to say that there is an established custom of the law merchant 
in stock transfers that reads into every transaction implied 
terms of contract. It is judicial legislation pure and simple to 
imply any contractual obligations merely from the relations of 
transfer agent and transferee. 

The real principles involved are those of the doctrine of 
estoppel. When the various phases of the rights of parties 
under a forged transfer of a stock certificate are stated in terms 
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of estoppel, they are logically consistent. When a transfer 
agent recovers back a new certificate from an innocent transferee 
to whom it was issued under a forged indorsement of transfer 
on an existing certificate, the transfer agent has a right to this 
relief, because the transferee had no title to the shares and has 
not changed his position on account of any act of the transfer 
agent. If any harm has come to the transferee it was at the 
time he bought the forged certificate, and not when the new 
certificate was issued him, so the transfer agent is free to recall 
and cancel the outstanding certificate and reissue the original 
one to the true owner. It simply acts as agent of the true 
owner to retake his property from one who has no right to 
retain it. 

On the other hand, when once a new certificate is issued an 
innocent third person who buys the certificate from the trans- 
feree has a right to insist on holding the shares against the 
transfer agent. The transfer agent in issuing such a certificate, 
thereby enabling one to appear to own shares when in fact he 
had no title, has induced the purchaser to rely on an apparent 
title and part with his money on the faith of getting the shares. 
Therefore as against this transferee the transfer agent is 
estopped to question the certificate.!| The original owner of the 
shares cannot retake them from such a transferee, not because 
he has lost his title to his shares, but because he has no claim 
to the new certificate. The original shareholder, however, has 
a right to demand his shares from the transfer agent, because he 
is still the legal owner of them. The subtransferee of the new 
certificate takes nothing from the original registered stockholder. 
He is not his successor in title. This transferee’s right to de- 
mand the shares from the transfer agent is not because he has 
been invested with the legal title of the shares of the original 
stockholder, but because the corporation by its own acts has 
placed itself in a position where it must recognize him as the 
owner of the shares enumerated in the new certificate. So 
the transfer agent finds itself accountable for more than tbe total 


1 Machinists’ Nat. Bank v. Field, Hennaway & Co. (1900), 1 Ch. 833; 
126 Mass. 345; In re Bahia & San’ Balkis Consolidated Co. v. Tomkinson 
Francisco R. Co., supra; Dixon v. (1893), A. C. 396. : 


SOME ASPECTS OF FORGED TRANSFERS OF STOCK. 505 


number of outstanding shares; on one hand, because of an actual 
legal title and on the other, on account of being estopped to 
dispute the apparent title. If it does not give to each of these 
parties the rights and shares to which each is entitled under his 
respective certificates, it must respond in damages for failure so 
to do.1 As between the transfer agent and the intermediate 
transferee, there is no estoppel against either. No act of the 
transfer agent had induced this transferee to change his posi- 
tion. Neither, on the other hand, can the transfer agent point 
to any act of this transferee that had induced it to act or change 
its position. It was the forgery of the transfer on which the 
transfer agent relied in issuing the new certificate, and that was 
the act of some other independent party. This intermediate 
transferee had just as much right as the transfer agent to rely 
on the apparent genuineness of the transfer. The transferee 
owed no more or greater duty to the transfer agent than the 
transfer agent owed to him. He offers himself as a stockholder 
because he relies on a transfer executed by some third person, 
and the transfer agent accepts him, because of this apparent 
transfer. If the transfer afterwards turns out a forgery it is a 
There is no estoppel imposed on either 
party under such circumstances. As long as the original trans- 
feree holds the certificate the transfer agent may correct the mis- 
take because it can be done without changing the relations of 
any parties. When the original transferee has transferred the 


case of mutual mistake. 


become a shareholder. Indeed the 
very title by estoppel implies that he 
is not one. It has never been laid 


1“ The argument was put, as I 
understand, in this way: The com- 
pany, it was said, are only authorized 


to issue a limited number of shares; 
and to hold it liable by estoppel, as is 
sought in this case, to a person who 
is not the proprietor of any of those 
shares, would in effect enable them to 
contract a liability in respect of 
shares beyoud their authorized issue. 
I do not think this argument is a 
sound one. A person to whom the 
company is liable by estoppel to pay 
damages for refusing to register his 
transfer does not by reason thereof 


down, and is manifestly not the law, 
that a company is not authorized to 
employ its funds in paying damages 
for a wrong Gone, and if his right by 
estoppel is established,’ the company 
have as much committed a wrong by 
refusing to register as shareholder 
the person whose title they deny, as 
if his title to be registered had in fact 
been a good one.’? Per Herschell 
L.C. in Balkis Consolidated Co. v. 
Tomkinson, supra, at page 407. 
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certificate and the transfer agent demands momentary damages 
from him there is no principle of law which will cast a defend- 
ant in damages, because he has been an innocent party to a 
mutual mistake in which he has derived no unfair benefit. 

It is clearly a case for the application of the universal rule 
that where one of two innocent parties must suffer a loss by the 
misconduct of a third, neither being at fault, and both equally 
meritorious, the law will not intervene to shift the burden, but 
the loss must rest where it falls. 


LEE M. FRIEDMAN. 
Boston, Mass. 


A GREAT ENGLISH LAWYER. 


A GREAT ENGLISH LAWYER.! 


The study of an illustrious career is one of the most congen- 
ial and fruitful pursuits an intelligent mind can engage in. 
Through its influence we are brought to the emulation of noble 
virtues and the possession of correct ideals. When that charac- 
ter is a great lawyer, jurist and statesman, an additional inter- 
est is afforded among a body of lawyers, in that the record and 
achievement of such a life are a heritage peculiarly their own, 
and furnish further proof of the glorious part their profession 
has borne in the complex affairs that have determined the course 
of history. 

Your indulgence may be craved, therefore, in a purpose to 
sketch the career of one of the greatest of English lawyers and 
jurists, certainly the foremost of his age, in whom were so per- 
fectly blended the force and grace of mind and character as to 
furnish a figure that commands the admiration of his profes- 
sional brethren of a period so remote from his as this, and 
whose contribution to the security and advancement of cherished 
institutions and laws has such share in the glories of the race as 
to compel our constant reverence and tribute, John Somers, 
the great Chancellor of William III, to whose genius was due 
the expulsion of the last Stuart King, the author of the Bill of 
Rights, and the chief founder of the constitutional monarchy 
that still controls the destinies of the English nation. 

That age furnished ample setting for a great career. Its 
forces were such as in the logic of events must have produced 
results having the weight of destiny and determinative in large 
measure of the trend of European civilization. The fate of 
European states was bound up in the issue of the ambitious 
designs of Louis XIV, and in no less degree or area was involved 


1 A paper read by Nelson Phillips July 12, 1905, as revised by the author 
of Dallas, Texas, before the Texas with some additions. 
Bar Association at its Annual Meeting 
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the principle of religious freedom. Against the formidable 
power of that kingdom directed by a single brain andits strength 
wielded by a single hand, supplemented by the splendid abilities 
of able ministers and great commanders, and energized by sor- 
did motive and bigoted zeal, the other discordant sovereignties of 
Europe presented a weak and irresolute front until the genius of 
a master mind had subdued their factional differences in the 
interest of the common safety and brought their conflicting inter- 
ests to the support of.a common cause. But not until then did 
the integrity of Europe cease to be imperilled, and not until the 
policies of that mind had borne their fruit was the danger at an 
end. In England it was peculiarly a period of marked reaction 
and the movement of primary forces. For forty years the nation 
had swayed in turn under the excesses of Puritanism and the 
license that followed the Restoration; and now, holding fast to 
what it had wrested from them for the common good, it seems 
to have emerged from those abnormal conditions into an ‘‘ampler 
ether, a diviner air,’’ where once again and for all time, in a 
supreme and finally decisive struggle, it was to subdue privilege 
and prerogative, place all rule and dominion beneath the law, 
and re-aflirm, beyond the need of further declaration, those 
ancient constitutional principles, against which all the vicissi- 
tudes of its fortune had not been able to prevail. The story for 
seven centuries, the very Iliad of the nation’s progress, had been 
the ancient and stubborn contest between the people and the 
crown, between civil liberty and kingly prerogative, with vary- 
ing results throughout the long and weary struggle, but through- 
out which there had survived, unabated, the hardy spirit of the 
race. This age was to mark the final scene of the traditional 
feud, and the death of the doctrine that had occasioned it. It 
was to mark the commencement of the reign of Parliamentary 
government, the responsibility of princes, and the unquestioned 
supremacy of the law as the expression of the people’s will. In 
short,it was to be commemorative of the final conquest of undis- 
puted and open ground, the broad plain of civil security, attain- 
ed through sacrifice and privation, but consecrated by patriot- 
ism and devotion, upon which the mighty energies of a dominant 
people should thenceforth be free to work out their great destiny 


XUM 


A GREAT ENGLISH LAWYER. 509 


and carry the beneficence of their achievements into every field 
of human endeavor. True it is that the growth of those insti- 
tutions as we know them was yet to be subject to other perils, — 
but the history of this period was to mark the passing of con- 


- stitutional crises and the tinal establishment of the fundamental 


liberties of the subject. 

To the scholar it has peculiar charm for it was the Augustan 
Age of English Literature, and therein flourished Dryden, Pope, 
Swift, Steele, Prior and Congreve and the most beloved of them 
all, the elegant and courtly Addison. The scientist and philos- 
opher are bound to it by a constant reversion, for across its 
record are writ the large achievements of Newton, to whom Pope 
paid the tribute of succeeding generations in the famous line, 
‘ God said let Newton be, and all was light,’ and of Locke, the 
influence of whose political philosophy is found in the modern 
doctrines of liberal government. Its military annals are dis- 
tinguished by the names of Marlborough, Schomberg and Eugene, 
and the battles of Blenheim, Ramillies and Malplaquet. To the 
student of finance and economics there still appeal the names of 
Charles Montague, who first conceived the resources of public’ 
credit, and William Paterson, the father of the ** Old Lady of 
Threadneedle Street,’’ that in turn became the parent of English 
commercial supremacy. To the politician it is the age of the 
great and fundamental contest between the Whig and Tory 
parties, the period of the greatest triumph of Whiggism in 
bringing the Revolution to the adoption of its principles, and 
furnishing inspiration to him of kindred tendencies for all time 
since. But to the lawyer it has seemed to me it must appeal as . 
the age of Somers. Not alone on his account, however, is it of 
interest to this profession. Another and deeper reason is that 
it is distinguished not only by much enlightenment in respect to 
amelioration in procedure and the elevation of statutory enact- 
ment, but by fundamental declaration and alteration of constitu- 
tional law that make it scarcely less memorable than that which 
gave birth to the Great Charter. With most of these events 
Somers was conspicuously identified. Some were the products 
of his genius solely, and in great measure it is because of the 
opportunity afforded of tracing, in a sketch of his career, their 
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sources in the light of fundamental law, that I have seized on 
him, as it were, as the medium of some expression of their 
historic relation and importance. 

Much that is here set down is mere repetition, and much more 
is the mere narrative of historical account, but this may be par- 
doned, I trust, to a condition that necessarily precludes much 
original research, and when it is recalled that one reason ad- 
vanced by an authority for justice having never been done him 
by any biographer is that the material for a complete faithful 
record is scant; that few personal unecdotes or reminiscences of 
him have endured, and from mere neglect many interesting 
features of his career must always remain obscure. His mod- 
esty is shown in the fact that, notwithstanding he must have 
been fully conscious of the import of his relations to moment- 
ous events, he took no care that his numerous papers and speeches 
should reach the hands of posterity, and beyond his Tracts, 
which it is interesting to recall were compiled by Sir Walter 
Scott in appreciation of their value, almost nothing of personal 
account is at hand. In this is but exemplified the rule of his 
life, which he adopted for his motto —Prodesse quam conspicit. 
True he has not escaped the notice of the historian, and in some 
of the classics just tribute to his worth may be found, but the 
fact remains that he is to be numbered among that class of 
great men, of whom many conspicuous instances may be 
readily recalled, who have borne great part in the public ser- 
vice, given signal proof of public devotion, and contributed in 
large measure to their country’s laws, but live in ite annals 
more by tradition than by adequate account, and to whose merit 
full justice is never done — yet who seem in the full perspective, 
as in Dante’s noble line, ‘* not they who lose, but who gain the 
prize.”’ 

We know that he sprang from a sturdy stock, from that 
great middle class, whom we are wont to term the yeomanry of 
a country and whose elements were typified in his father. He 
was a man of parts, a strong, resolute, character; who at the 
opening of the Civil War was established in practice as the 
most eminent attorney in the county of Worcester. He had 
parted from the allegiance of a majority of his neighbors in that 
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contest, had raised a troop of horse, and served in the ranks of 
the Ironsides of Cromwell. To cure a certain clergyman of an 
habitual disposition to abusive invective of the Commonwealth 
party in his pulpit, it is related that on one occasion, in the 
midst of one of these tirades, he fired his pistol over the minis- 
ter’s head, the bullet lodging in the sounding-board behind him, 
the mark of which for many years afterward was shown to vis- 
itors by the clerk of the parish, whether as an evidence of the 
violence of the time, the temerity of the clergyman, or of the 
patriotism, or lawlessness, of pere Somers, we are not advised. 
Neither are we informed as to just what effect this heroic expe- 
dient had upon his reverence, but we think it may be safely 
assumed that the gentleman of the cloth, with more or less 
abruptness and indisposition to stand upon the order of the act, 
metamorphosed into an entirely orthodox state of expression, if 
not of mind. ; 

After the Restoration he received a pardon, though other than 
the act just named he had committed no offense requiring one,— 
and we are assured that the humor of this situation would not 
have been lost upon the debonair Charles,— but as inthose fickle 
and troublous times a pardon or general amnesty was not consid- 
ered an incumbrance, he duly received it, remembering, it is 
said, the dry observation of Lord Coke, that ‘‘ good men will 
never refuse God’s or the King’s pardon, for they doth often 
offend both of them.’’ Among the possessions of the family at 
this time was the site of a dissolved nunnery, ‘*‘The White 
Ladies,’’ where the Somers had received Elizabeth on her jour- 
ney through Worcestershire in 1585,so important an event as 
to cause to be preserved as family heir-looms the cup from which 
she drank and the bed in which she slept. 

At White Ladies the subject of this sketch was born in 1651, 
and there he passed the days of his boyhood and youth, and the 
vacations from Oxford, after he had entered Trinity College as 
a student. In the Worcester school he had come under the in- 
fluence of a distinguished teacher and scholar, Dr. Bright, to 
whom he owed his taste for polite learning, which remained a 
passion with him throughout life and in the days of his power 
inspired that patronage of scholarship, which was not only a dis- 


512 40 AMERICAN LAW REVIEW. 


tinguishing feature of his life but made possible the cultured at- 
tainments of some of the ablest men of letters of the time, 
from whose pen have come some of the classics of the language. 
His acknowledgment in after years of his great indebtedness to 
Dr. Bright has a pleasing relation to that touching incident inthe 
life of Burke, who, at the height of his great career, remember- 
ed to pay tribute to his old Quaker school teacher, Abraham 
Shackleton, who had fired his boyish brain and inspired the 
efforts of youthful ambition, saying that to him he owed all that 
he had accomplished in life. There too was formed that friend- 
ship between the Earl of Shrewsbury and himself, that bril- 
liant young nobleman, who was noted as one of the finest 
gentlemen and best scholars of the time before he had at- 
tained the years of manhood, whose gracious and delightful 
qualities won for him the sobriquet, the King of Hearts, one of 
the statesmen who signed the invitation to William to assume 
the throne and save the country, giving earnest of his patriotism 
by mortgaging his estates for funds for that grave enterprise; 
and who, many years afterward, by receiving the Lord Treas- 
urer’s staff from the hands of the dying Anne was to assist in 
the dramatic defeat of the Jacobite plans of Bolingbroke for 
the Stuart restoration. Under his favor the young scholar was 
introduced to Dryden and his circle in London, and became a 
part of that charming social life that we know as inseparably as- 
sociated with the fame of the Kit Cat and Saturday clubs, of 
Button’s coffee house and of Will’s, whose traditions record him 
as one of the chief ornaments of that brilliant group who made 
these haunts the clearing-house of politics, literature and phi- 
losophy. 

Few places possess more historic interest than Wor- 
_ cester, in the valley of the Severn. There had lived Little- 
ton, who exhausted the law of feudal tenures, and must have 
exhausted his own mind and body as well; with whose name Lord 
Coke’s is so closely allied in that monumental work of legal 
abstraction, that has vindicated as nothing else could the 
saying regarding Coke, ‘‘ that he preferred the six carpenters 
to the Seven Sages of Greece.’’ In the famous cathedral 
Littleton is buried. There, too, in his long sleep, between 
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the tombs of St. Oswald and St. Wulfstan in verification of 
the ironical prophecy that he should rest among the saints, 
lies another of England’s worthies, of a loftier station in 
life than the famous old lawyer, but whose dust is profana- 
tion of his, the most contemptible of all English monarchs, 
yet to whose perversity is due the greatest muniment of free- 
dom in all the annals of men, King John, who, Judge Rose says, 
was laid there with ‘‘ an unparallelled dearth of tears.’’ Of 
interest, perhaps, to his disciples among you it may be to 
know that in the cathedral is a mural slabto Anne, the wife 
of Isaak Walton, inscribed with the quaint epitaph written 
by the old angler himself and describing her as ‘*a woman 
of remarkable prudence and primitive piety.’’ In the cathe- 
dral tower during the battle of Worcester young Charles held 
his council of war, and from thence he went to lead the fight 
in person, which he did right bravely. At White Ladies 
he had taken up his temporary residence before the battle, 
and after his defeat he escaped in disguise through the fields 
of the estate, leaving some articles of dress in his dispatch 
which were added by the family to the Elizabethan collection. 
As illustrating how transient and fleeting is the glory of 
this world, with all this wealth of historic tradition, a mod- 
ern history, the product of these days of marts and trade 
and things material, has it that ‘* Worcester is now principal- 
ly noted for gloves, hops, fine porcelain and vinegar, and there 
Lea & Perrins make their Worcester sauce! ”’ 

It is entirely probable that the memory of Littleton, cher- 
ished as it must have been by the Worcester folk, had much to 
do with Somers’ choice of the law as a profession. Itis at least 
pleasing to speculate with what reverence the studious, thought- 
ful and accomplished youth must have frequented the haunts 
associated with the old lawyer’s name, and have stood by his 
grave in the beautiful old cathedral; how he must have mused 
upon the vain,and inglorious career of John, subject to the spell 
of that momentous day in the meadow of Runnymeade, with no 
portent of the future in which it was to befall that he was to 
bear the principal part in wresting the throne from another ty- 
rant, hardly less odious, and certainly in stupidity deserving of 
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rank with John, and that his should be the hand that would 
frame another charter of English liberties, only less important 
than the Great Charter itself. Wedo know that it is related 
that Sir Francis Winnington, afterwards Solicitor General, in 
inducing him to study for the bar, pointed out how Littleton 
and other Worcester men had risen to eminent judicial station. 

Before his majority he entered the Middle Temple as a stu- 
dent, being called to the bar seven years later, though not until 
five years afterward did he commence the practice, Oxford be- 
ing his principal abode during this interval. During these later 
years he employed his talents in every branch of study, in the 
mastery of the classics of law and literature, and the acquisition 
of that ripeness of knowledge that was to distinguish him as the 
most accomplished man that had won illustrious judicial renown 
in England. Within that time he laid the foundation of that 
accurate learning in the civil law, that was to peculiarly signalize 
his service as Chancellor. We have it from a careful authority 
that from the days of Lord Nottingham, the Father of Equity, 
who first brought its jurisprudence into the forml{and proportion 
of asystem, no English Chancellor had opened the Pandects, 
though some of the earlier judges of the court were versed in 
its lore; and it is to the credit of Somers in this regard that he 
did much to stimulate the study, and render essential to the 
bar the knowlege of this great body of law by his frequent re- 
sort to it in his decisions. The study of politics as a science, 
of governments, and constitutions was included in his pursuits, 
and in all his equipment he was thorough and his advancement 
notable. 

This thorough preparation had its due reward in that memor- 
able cause which yielded him the most important distinction he 
attained previous to the Revolution, probably the most famous 
state trial in British history, the trial of the Seven Bishops in 
the Court of King’s Bench on June 29, 1688. Of surpasing 
interest is that great scene, and one of the masterpieces of 
Macauley’s pen is his description of it. For the first time, as 
he points out, in their various relations and contests, there were 
blended by this event in the English mind the interests of the 
Church and the interests of freedom, with neither jealous of the 
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other, but presenting an unbroken front to this great injustice. 
In another view it strikingly presents the fatuity of the Stuart 
mind, how blind in despotism, and how heedless of approaching 
storm. It is true there were to James’ account many breaches 
of faith with his people, many flagrant violations of the law of 
the land, but not until this event did he forfeit all lingering 
respect and regard in the English breast. Yet through it all, 
he was deaf to the murmurings that at first were only faintly 
borne from the Hague across the waters that foretold the revo- 
lution that was to sweep his dynasty from English rule and 
dominion. No character in history more fitly illustrates, than 
James on this occasion, how, as in Plato’s fable, ‘* power har- 
nessed to the chariot of the soul and guided by wisdom, may 
bear it-safely through the circle of the stars, but left to its own 
guidance or reined by a fool’s hand, the wild horses may bring the 
poor fool to Phaeton’s end and set a world on fire.’’ In the April 
~before James had promulgated his Declaration of Indulgence, 
annulling upon his own authority many statutes, and suspending 
the existing penal laws against all classes of non-conformists, 
perhaps the boldest of all the Stuart attacks upon the people’s 
freedom. In this connection it was ordered that the Declaration 
be read on designated Sundays by all clergymen in their pulpits, 
and that the bishops should distribute copies through their 
respective dioceses. By them it was regarded as another chal- 
lenge of their rights and privileges, a flagrant attempt at their 
undoing, and accordingly a remomstrance or petition was pre- 
pared by Sancroft, the Archbishop, signed by himself and Lloyd, 
Turner, Locke, Ken, White and Trelawney, and presented to 
the King in person, declaring the Declaration to be illegal. 
James viewed this action as well nigh treason, and at the instance 
of Jeffreys they were arraigned upon criminal information, 
charged with having writtenand published a false, malicious and 
seditious libel. It is worthy of note that at that time Jeffreys 
was at the head of the Ecclesiastical Commission, and it would 
seem that he would have hailed the opportunity of passing his 
brutal sentence upon the alleged offenders, but even his seared 
heart shrunk from the peril the act would involve, and accord- 
ingly it was at his suggestion that their trial did proceed accord- 
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ing to the forms of law. Few instances present in finer light or 
proportion the sturdy, ancestral qualities of the English char- 
acter than this, their jealousy for fundamental rights held sacred, 
and their stubborn, unyielding resistance to their impairment by 
venal hand, for the people took up the cause, and it seemed as 
though, veritably, the entire nation was on trial. On that day 
more than ten thousand persons crowded the benches and gal- 
leries of the ancient court-room, and on the outside the neighbor- 
ing streets were thronged. All four of the judges were upon the 
bench, Wright, Alibone, Holloway and Powell. For the prose- 
cution appeared Powis, the Attorney General, and the bold and 
dauntless Williams, the Solicitor General, while for the defense 
there appeared four of the most eminent lawyers of that day, 
Sawyer and Finch, who had been Attorney and Solicitor General, 
respectively, Pemberton, formerly Chief Justice, and Pollexfen, 
who, though he had appeared for the crown against Alice Lisle 
in the Bloody Assize, enjoyed the reputation of being the best 
lawyer to be found at the Inns of Court. With them young 
Somers was associated as junior counsel. Some appreciation of 
his worth is found in the circumstance that Pollexfen insisted 
upon his being retained, refusing to undertake the defense unless 
he was, representing him ‘* as the man who would take the most 
pains and go deepest into all that depended upon precedents and 
records.’’ Tothe young lawyer,who has endured the travail of the 
struggle for recognition, with what charm isthis incident surround- 
ed, rescuing the name of Pollexfen from some of the odium of the 
association with Jeffreys, and giving him the place of a patron 
and a friend. In the argument Somers came last, and, fortu- 
nately, the conclusion of his speech has been preserved. Though 
- not of great length, it amply justified the estimate of his friend, 
established his reputation upon enduring basis, and indissolubly 
linked his name with one of the greatest and most crucial occur- 
rences in the history of his country. One incident of that trial, 
as furnished by Macaulay, must not go unnoticed, for it has 
been lived over within the experience, possibly, of us all, and 
presents the illustration in its own light of that characteristic 
that it may be safely assumed is destined to long survive 
in some quarters of the profession. Finch, who was the 
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second son:of Chancellor Nottingham, possessed, among many 
other brilliant qualities, the gift of eloquence, which seems to 
have been regarded as a talent common to his family. He was 
called the ‘* silver-tongued,’’ and could not have been uncon- 
scious of this splendid occasion for the display of his unusual 
abilities. After extreme effort counsel for the crown had been 
unable to prove the publication of the alleged libel. They had 
introduced our friend, Pepys, the Diarist, for the purpose of 
making the proof, but even his attachment for James could not 
be made to overcome his politic discretion, and the record is that 
*¢his testimony was not conclusive.’’ The case for the prose- 
cution had closed, and an instructed verdict must have resulted 
had Finch been able to suppress his oratorical impulses. But 
he did not propose to be shut off from such an auditory, and 
insisted upon being heard. His brethren besought him to desist, 
and requested the Chief Justice to proceed. Wright was pre- 
pared to instruct the verdict, and doubtless would have done so, 
but this controversy had afforded the opposition time, for which 
they had doubtless manoeuvered, and in this interval they pro- 
cured the necessary witness in the person of Sunderland, by 
whom the publication was proved. It can well be imagined to 
what depths of derision Finch was at once consigned, and it 
goes without saying that much inward invective of an expressive 
sort was indulged in by his associate counsel. But, as is always 
the case, when the triumphant acquittal upon the whole issue 
resulted, Finch was very forward and prompt in the assertion 
that his wisdom had been vindicated, and thut he bad made his 
insistence because he was unwilling for so grave a question to be 
determined upon merely technical grounds. 

The consequence and importance that attaches to the admin- 
istration of law in the Angle-Saxon character, and the weight 
that the judgments of its forum have with the Anglo-Saxon 
mind were never more largely revealed than in the suspense with 
which the English nation hung upon the verdict of that jury. 
In the popular estimation it was of such moment as to involve 
the very basis of personal security, and the favorable result 
assumed all the proportions of a national triumph. Reflection 
upon this trait of a people singularly jealous of what they sur- 
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render to governmental powers must indeed give pause to those 
who stand in the relation of officers of the court, and command 
a deeper conception of the measure of their trust and 
responsibility. 

This trial ripened the train of all those events that culminated 
in the Revolution, and forged the resolution of the Whig lead- 
ers, that had its strength in the hearts of the people, to now 
enter upon the enterprise that should land William upon English 
soil and seat him and his consort as the constitutional sovereigns 
of the realm; and on the same day of the verdict in the 
Bishops’ case there was dispatched to him the invitation to 
assume the throne. The Convention Parliament followed, to 
which Somers was elected from his native city, Worcester. 
William had issued his declaration, and was in England. The 
settlement of the crown was passed, but not until the Commons 
had put upon enduring parchment a declaration of those funda- 
mental rights and liberties, for sake of which, as had their for- 
bears in an ancient day that must have been in their minds, 
they had assumed the risk of fortune and of life; a declaration 
that should serve as a compact between them and the sovereign 
authority, upon the conditions of which that authority was 
granted. This was their habit on great occasion. Their action 
was but the expression of that racial quality that in other cru- 
cial periods had effected the establishment of sacred constitu- 
tional principles. There may have been no need in William’s 
case for the national assertion of these fundamental rights. In- 
deed his claim upon the reverence of Englishmen is that it was 
proven by his rule that their safety in his hands did not depend 
upon the words of a parchment. The nation had passed through 

a state of grievous oppression; it had survived its day of adver- 
' sity; it was therefore opportune that in this beginning of a new 
era there should be erected another of those great constitutional 
landmarks by which in the larger view the resistless march of 
the race is to be measured and denoted. In this hereditary dis- 
position to preserve in organic form the affirmation of private 
right that should be free from governmental control, and to 
impose effectual restraints upon the exercise of govenmental 
authority to the end that the pursuits of the citizen should 
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be unconfined and his privileges unabridged, are to be 
found the source of the dominant power of the Anglo-Saxon 
character and the cause of its pervading influence in the devel- 
opment of modern civilization. Memorable demonstration of 
this is found in the historic document that we owe to the Con- 
vention Parliament, the Declaration of Rights, which was turned 
“into the Bill of Rights by later act when the Convention had 
become a regular Parliament, and of which Somers was the 
author. Its provisions sprang from the report drawn by him in 
the earlier proceedings, and reveal that broad grasp and states- 
manlike comprehension that have given lasting honor to his 
name. Its articles as incorporated in the Bill of Rights were 
as follows: — 

That the pretended power of suspending of laws, or the exe- 
cution of laws by regal authority, without consent of Parliament, 
is illegal. 

That the pretended power of dispensing with laws or the 
execution of laws by regal authority, as it hath been assumed 
and exercised of late, is illegal. 

That the commission for erecting the late Court of Commis- 
sioners for Ecclesiastical causes, and all other commissions and 
courts of like nature, are illegal and pernicious. 

That levying money for or to the use of the Crown by pre- 
tense of prerogative, without grant of Parliament, for longer 
time or in any other manner than the same is or shall be 
granted, is illegal. 

That it is the right of the subjects to petition the king, and 
all commitments and prosecutions for such petitioning are 
illegal. 

That the raising or keeping a standing army within the king- 
dom in time of peace, unless it be with consent of Parliament, 
is against law. 

That the subjects which are Protestants may have arms for 
their defense suitable to their conditions, and as allowed by law. 

That election of members of Parliament ought to be free. 

That the freedom of speech and debates or proceedings in 
Parliament ought not to be impeached or questioned in any 
court or place out of Parliament. 
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That excessive bail ought not to be required, nor excessive 
fines imposed ; nor cruel and unusual punishments inflicted. 

That jurors ought to be duly impanelled and returned, and 
jurors which pass upon men in trials for high treason ought 
to be freeholders. 

That all grants and promises of fines and forfeitures of partic- 
ulars persons before conviction are illegal and void. 

And that for redress of all grievances and for.the amending, 
strengthening and preserving of the laws Parliament ought to 
be held frequently. 

These were the premises that ‘* they did claim, demand, and 
insist upon as their undoubted rights and liberties,’’ 

Those provisions in regard to James’ having ‘* abdicated’”’ the 
government and the throne being ‘‘ vacant,’’ and settling the 
crown upon William and Mary are of exceeding interest and 
importance, involving the very principles of the Revolution, 
and establishing the dependence of the tenure of the Crown 
upon the act of Parliament. Just how to legally dispose of 
the rights of James, who had taken refuge in the court of 
Louis, consigning the Great Seal to the depths of the Thames 
in his flight, and to vest the regal authority in others while 
he still lived was a matter of supreme difficulty in the ex- 
isting state of the law. With all of the general advance in 
thought and sentiment the doctrine of an elective crown in- 
volved a boldness of departure from all precedent that few 
were prepared to assume. With the Tories and the Church the 
theory of hereditary right was still a cherished tenet, to which in 
some form they desired to preserve a nominal allegiance. The 
relation of Somers to the successive proceedings of the convention, 
by which in the final confirmation of the Bill of Rights, waseffected 
this vital amendment thatmakes the occupant of the English throne 
the creature of Parliament, was conspicuous. He lead the de- 
bate for the Commons against the Nottingham for the Lords on 
the question as to whether James had ‘ abdicated’’ or ‘+ de- 
serted’’ the throne, and as to whether it was ‘* vacant.’’ Some 
years before, according to Campbell, when the Whigs were being 
assaulted for their efforts to pass the ‘* Exclusion Bill,’’ aimed 
at James’ succession, he had written a tract entitled «*A Just 
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and Modest Vindication of the last Two Parliaments,’’ in which 
he made reply to the charge that the Whig party subscribed to 
commonwealth principles, and in which was forshadowed the 
stand he now assumed in the discussion and settlement of this 
grave issue. Its strong and resolute language is such as Jeffer- 
son might have used a century later, and so much of it as is 
given by Lord Campbell may with profit be reproduced here, 
as follows :— 

‘s The preservation of every government depends upon an 
exact adherence unto its principles, and the essential principle 
of the English monarchy being that well proportioned distribu- 
tion of powers whereby the law doth at once provide for the 
greatness of the King and the safety of the people, the govern- 
ment can subsist no longer than whilst the Monarch, enjoying 
the power which the law gives him, is enabled to perform the 
part which it allows him, and the people are duly protected in 
their rights and liberties. If they mean by ‘ those lovers of 
commonwealth principles’ men passionately devoted to the 
public good and to the common service of their country, who 
believe that kings were instituted for the good of the people, 
and the government ordained for the sake of those that are to 
be governed; and therefore complain or grieve when it is used 
to contrary ends, every humane and honest man will be proud to 
to be ranked in that number. To be fond of such principles 
becomes every Englishmien.’’ 

The doctrines here declared were not far removed from the 
theory that ‘* all governments derive their just powers from the 
consent of the governed,’’ and ‘* government of the people, by 
the people and for the people.” 

This debate has been subject to the criticism of being largely 
involved in technical refinements, and we are advised that in the 
defense of the terms ‘‘ abdicated,’’ and ‘vacancy of the 
throne ”’ all of the resources of etymology and historic prece- 
dent were availed of with something of the nicety of special 
pleading; but we may be sure that Somers’ determination never 
wavered in the purpose to establish upon impregnable basis the 
principle that the right to the Crown was wholly the subject of 
Parliamentary grant, and that his clear sagacity ‘saw that in 
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order for this to be maintained it was essential to declare, as its 
historical premise, ‘‘ that James had abdicated the government 
and that the throne was vacant.’’ The courage with which the 
high argument was pressed and the firmness with which the po- 
sition was held, overcame the strength of the opposition; the 
Lords yielded the contention; subscribed to the further resolu- 
tion ‘* that it had been found by experience inconsistent with 
the safety and welfare of this Protestant kingdom to be gov- 
erned by a Popish prince;’’ and the structure of the English 
government was transformed into the limited monarchy that we 
know to-day. The far reaching consequence of that event must 
needs, therefore, bring largely into view the man, who was one 
of the chief factors in its consummation, whose genius and 
abilities were such as to commit to his hands the responsibility, 
on behalf of the Commons and his party, of vindicating on that 
momentous occasion the doctrines that were the paramount re- 
sult of that memorable conflict. Burke, in his letter on the 
Revolution in France, described the Declaration of Rights as 
‘* the corner stone of the Constitution, as reinforced, explained, 
improved, and its fundamental principles settled forever ;’’ and, 
having referred to Somers as its author, as one of the same 
political faith accorded him the primacy in the roll of the great 
party by whose efforts it had been mainly effected. Macaulay 
declared that ** it contained the germ of every good law which 
had been passed during a hundred and sixty years, of every 
good law which may hereafter, in the course of ages, be found 
necessary to promote the public weal, and to satisfy the demands 
of public opinion.’’ Taswell-Langmead says: ‘* The Bill of 
Rights was a summing up, as it were, and final establishment of 
the legal bases of the Constitution. With Magna Charta and 
the Petition of Right it forms the Legal Constitutional Code.’’ 

Not all of the provisions of the Report presented by Somers 
to the Convention, above referred to, were incorporated in the 
Bill of Rights. Of those omitted two were of such importance, 
however, as to find expression in the Act of Settlement, passed 
later in William’s reign, in the famous article providing for the 
independence of the judiciary, and declaring that ‘Judges’ 
commissions be made guamdiu se bene gesserint, and their sala- 
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ries ascertained and established; but upon the address of both 
Houses of Parliament it may be lawful to remove them;’’ and 
that providing ‘‘ that no pardon under the Great Seal of England 
be pleadable to an impeachment by the Commons in Parliament.”’ 
It will be recalled that from the first of the above provisions 
sprang that contained in Section I of Article III of our Federal 
Constitution respecting the tenure and salaries of our Federal 
judges, and similar provisions in many of the State constitutions. 
Chancellor Kent recites that it was incorporated, as a modern 
reform, into the constitution of Sweden; became an article of 
the French constitution of 1791, and of 1795; that it was 
inserted in the consitutional charter of Louis XVIII, and became 
also a part of the Dutch constitution of 1814. He also cites that 
its most ancient precedent was a statute of the free states of 
Aragon, in the reign of Alfonso V, providing ‘‘ that the Justice 
should continue in office during life, removable only upon suffi- 
cient cause by the King and Cortes combined.’’ In this manner 
is Somers’ name also indissolubly connected with the Act of 
Settlement, which Hallam characterizes as the ‘* seal of English 
constitutional law, the complement of the Revolution and Bill of 
Rights, the last great statute that restrained the power of the 
crown, and that manifested a jealousy for its own and the sub- 
jects’ privileges.’’ In his words, ‘‘the battle had been fought 
and gained; the statute book as it becomes more volumnious, is 
less interesting in the history of our Constitution; the voice of 
petition, complaint, or remonstrance is seldom traced in the 
journals; the crown, in turn, desists altogether, not merely from 
the threatening or objurgatory tone of the Stuarts, but from 
that dissatisfaction sometimes apparent in the language of 
William; the vessel seems riding upon smooth waters, moved by 
other impulses, and liable, perhaps, to other dangers than those 
of the ocean wave and tempest.” 

The supreme interest, however, of the bench and bar of this 
country in Somers’ career is his relation to our own institutions ; 
affording additional evidence of the value of his public service, 
and his right to the tribute ofa universal esteem. In that 
splendid annual address of Judge Seymour D. Thompson to this 
association, in the year 1896, on Government by Lawyers, dis- 
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tinguished by its scholarship and courageous thought, and pub- 
lished in the American Law Review of a current issue, to the 
courtesy of whose editors the author is indebted for the permis- 
sion to use this reference, this important statement appeared: 
‘¢ It must have been a lawyer, who drew the celebrated statute, 
I Wm. and Mary I, which settled the succession of the crown on 
its modern basis, and declared the rights of the subject, —a 
statute from which the first eight amendments to the Federal 
constitution, placed there through the influence of Mr. Jeffer- 
son, were drawn, and whose essential provisions are embodied 
in the Declaration of Rights in every American State constitu- 
tion.’? Somers’ connection with that statute has been already 
noted. Some effort may have been discerned in what has pre- 
ceded to impress the import of his association with memorable 
historic achievement, but it may not be inappropriate to say that 
the most illustrious consequence of all that he contributed to the — 
betterment and enlightenment of the conditions among which his 
life was spent, is the fact that his patriotic thought should be 
graven in the ordinances and laws of a kindred people, whose 
mission it is to advance and perpetuate Anglo-Saxon freedom 
and security. 

Somers early gained the full and complete confidence of 
William, who is said to have reposed more confidence in him 
than in any other English statesman, and ample evidence 
is afforded of the full reliance William imposed upon that steady 
mind and disinterested devotion through the troublous occur- 
rences of his reign; but because of his want of distinguished 
birth, in the formation of the first ministry he was excluded 
by the aristocratic Whigs. However, he was soon promoted to 
the office of Attorney General, having theretoforelead the bar in 
practice, as he had surpassed it in learning and attainments; and 
soon thereafter was made Lord Keeper of the Great Seal. 
Four years later he was raised to his great office of Lord Chan- 
cellor, which he adorned by his industry, learning, consideration, 
and unfailing poise of mind. Campbell records that the great 
debt of gratitude due him as an equity judge was for the intro- 
duction and establishment of the civil law on the subjects of leg- 
acies, charities and trusts. We meet with disappointment in an 
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effort to adequately follow him through the reports in the dis- 
charge of his responsible duties. Vernon’s Reports, as given in 
Raithby’s edition, include part of the administration of Lord 
Nottingham and the whole of Somers’ term, but on account of 
their meagreness, as Judge Story has said, ‘‘ they give us noth- 
ing equal to the reputation of those great men.’’ Indeed so 
much as covers Somers’ administration can be put into a small 
pamphlet. In 2 Vernon, 331, and inl Peere Williams, 1, which 
is the fuller report, is the case of Hyde v. Parratt, which is of 
interest in the law of personal property and remainders, and as 
throwing light upon the time. One Hyde had devised his house- 
hold goods unto his wife Margaret for life, and after her death to 
his son, Joseph. The bill in equity was filed by Joseph against 
Parratt, the executor of the will, and his mother, to whom 
the gift for life was made, with the prayer for an inventory, 
and ‘that she should be required to give security that at her 
death the goods would be forthcoming and not ‘ imbeziled.’ ”’ 
The question for decision was as to the validity of the re- 
mainder, which Somers’ judgment sustained. It had been pre- 
viously held that there could not be a limitation over of a chattel 
because of its nature, and the demands of trade for its unre- 
strained circulation. Later there arose a distinction between the 
use and the property, and it was held that the use might be 
given to one and the property to another, though a devise over 
of the chattel itself was void. By this judgment, however, that 
distinction was overturned, it being held that the gift for life of 
a chattel was a gift of the use only, and the remainder over was 
good as an executory devise. This rule has been generally 
adopted in this country, the exception being in cases of bequests 
of perishable things, the use of which necessarily consists in the 
consumption. The question was treated at considerable length 
by Chief Justice Marshall, and the same rule announced, in 
Smith v. Bell.t. The most celebrated of his judgments was 
rendered in the Bankers’ Case, which had risen in one of the 
notorious financial exploits of Charles Il. To enable Charles to 
prosecute a war against Holland about a million and a half 
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pounds were loaned or advanced by the bankers of London, and 
for their reimbursement orders upon the Exchequer were issued 
in their favor, the King having solemnly promised that their 
payment should not be interrupted. 

This, as was customary, proved no restraint upon his action, 
and in due time the Exchequer was ordered closed with the 
proclamation that no payment be made to any public creditor 
for a period of twelve months. This brought the bankers to 
the verge of bankruptcy proceedings at the instance of their 
creditors. The very interesting account of Lord Campbell pro- 
ceeds to inform us that thereupon the bankers in their despera- 
tion related their situation to Shaftesbury, then in control of 
the affairs of the Treasury, who possessed, it is said, a vague 
knowledge respecting the efficacy of Injunction, of which he 
proceeded to make.convenient use by imparting to the bankers 
the consoling advice that they were clearly entitled to the pro- 
tection of such proceeding, because their condition was due to 
the King’s action, which, of course, had no less a purpose than 
‘* the conservation of the interests of the state.’’? The bankers 
with some expedition, we may be assured, related this weighty 
advice to their counsel. It is to be regretted that the record is 
such that we are unable to declare that these gentlemen, by 
refusing to lend themselves to such prostitution of this arm of 
equity, vindicated anew the reputation of the bar for indepen- 
dence and integrity, for the truth compels us to recite that they 
at once instituted the actions; but to their credit it can at least 
be said that they had never conceived of such use of the writ, 
which afford us in some degree a saving comfort. The action of 
Lord Keeper Bridgeman, however, to whom the bills were pre- 
sented, was more creditable, and entitles him as a judge to our 
admiration, for had he been permitted by Charles to retain the 
Seal his judgment would have been the defeat of the action. 
But a part of the plan of Shaftesbury in his disinterested advice 
was a design upon the Chancellorship, and the attitude of 
Bridgeman in the suits afforded him the opportunity of impress- 
ing Charles with the necessity of deposing Bridgeman and ele- 
vating him instead, which the purposes of Charles impelled him 
at once to do. 
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Therefore it was that Shaftesbury, 


** For close designs and crooked counsels fit 
Sagacious, bold, and turbulent of wit.”’ 


became Lord Chancellor, and we have further instance of the 
manner in which the Stuarts kept faith with the laws of the 
realm. This historic incident very conclusively establishes that 
the period of the heroic exercise of the writ of injunction lies 
not wholly in modern times, as has been supposed in some quar- 
ters. Indeed we are apt to become convinced that we have 
reached the ultimate state of conservatism in the use of the 
extraordinary remedies, when, as ranking with this expedient, 
we recall that bluff King Hal, in his contest with the 
Pope, in order to destroy the religious influence of the 
name of Thomas Becket with the people though he 
had slept in his tomb some centuries, had instituted in the 
courts a quo warranto proceeding to try his right to the office of 
sainthood, formally citing him to appear and appointing counsel 
to conduct his defense, and, after trial had, procured a judg- 
ment formally expelling St. Thomas, declaring that his bones 
should be burnt, and, in accord with the Tudor practice, ‘* that 
the offerings made at his shrine should be forfeited to the 
crown. ”’ 

The result of the proceedings, to which we have referred, 
was that Charles granted the bankers certain perpetual annui- 
ties, payable out of the hereditary excise. William refused to 
recognize the obligation, and the bankers filed the suit that on 
writ of error came before the Court of the Exchequer Chamber, 
of which Somers, as Lord Chancellor, was the presiding mem- 
ber, to review the judgments of the Barons of the Exchequer 
whose decision had been in favor of the plaintiffs. His decision 
reversed the lower judgments, and rescued the public revenues 
from this depredation of Charles, who had converted the origi- 
nal funds procured from the bankers to his personal use. In 
the record of Lord Campbell it is described as ** one of the most 
elaborate ever delivered in Westminster Hall, presenting the his- 
tory of the royal revenues and the Court of Exchequer from the. 
most remote times.’’ The excerpt there given is worthy of 
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repetition as a splendid example of judicial expression, and is as 
follows :— 

‘The only question is, whether this be such a remedy as the 
law allows for recovering from the King the arrears and growing 
payments of the annual sums in question? If it be not, I am 
sure none of us ought to make,the parties’ case better than the 
law has made it. We must judge of property according to the 
rules which the law has fixed, and-can make no new ones, nor 
invent new remedies, however compassionate the case may 
appear, or however popular it may seem to attempt it. ”’ 

No amendment of constitutional law during William’s reign 
was of greater importance than that effected in 1695, the stat- 
uteof 7 Wm. 3, c. 3, with respect to the law of treason, which 
had the great support of Somers. It was indeed in large meas- 
ure the fruition of his earlier effort for the correction of the 
evils attendant upon prosecutions for that crime, as expressed 
in one of the heads of the famous report drawn by him in the 
Convention Parliament, before referred to, providing for ‘* con- 
structions upon the statutes of treason, and trials, and proceed- 
ings, and writs of error, in cases of treason, to be ,regulated,’’ 
but which was only partially incorporated in the Bill of Rights. 
The deepest stain upon the administration of English law was the 
history of the trials for political offenses, had under the statutes 
of Edward III. and Edward VI.; the reversal of the attainders 
of Russell and Sidney had not destroyed in the public mind the 
memory of the cruelties by which their judicial murder had been 
compassed; a realization of the helplessness of innocence when 
confronted with this dreaded charge demanded and compelled 
this additional security. 

Accordingly this statute was passed, containing the provisions 
that all persons indicted for that offense shall have a copy of the 
indictment delivered to them five days before trial, extended by 
subsequent act to ten days, and a copy of the panel of the jur- 
ors two days before the trial; that they shall be allowed to have 
their witnesses examined under oath, and to make their defense 
by counsel; and the requirement of two witnesses, either both 
to the same overt act, or the first to one and the second to an- 
other overt act of the same treason, unless voluntary confession 
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was made. The later statute of 7 Anne, c. 21, added the fur- 
ther requirement that along with the indictment there should be 
delivered to the prisoner a list of the witnesses of the Crown, 
with their professions and places of residence. _ 

That Somers ever kept in mind the debt he,owed his profes- 
sion, and that he dedicated his great talents to advanced im- 
provement in the course of justice is amply demonstrated by the 
Statute of Jeofails, 4 Anne, c. 16, of which he was the author. 
None of the public measures with which his fame is associated 
more fully reveals the sweep of his intellect, and the courage of 
his character than the radical reforms introduced by this statute, 
and for none is the cause of law reform under greater obliga- 
tion. 

It required the specification of errors of form in pleading, 
so that amendment might be had; that all dilatory pleas should 
be verified by oath; changed the rule by which the payment of 
a debt could not be pleaded after its maturity ; preserved causes 
of action against those absent from the realm during a year 
after their return; made bail bonds given the sheriff avail- 
able to the creditor; prohibited the issuance of subpoenas in 
equity before the filing of the bill; rendered effectual the action 
of ‘* Account’’ against executors and administrators; estab- 
lished the rule of alternative defenses; rendered lessees liable 
to the purchasers of their leased premises without the necessity 
of attornment; and contained enlightened provisions respecting 
the probate of wills, declarations of uses and trusts, payment 
of costs, and against pettifogging, chicanery, and vexatious lit- 
igation. That it went to the root of evils affecting the burden- 
some cost of litigation is shown by Campbell’s note, ‘ that 
petitions against it were presented by the clerks of Remembran- 
cer’s office, the Exchequer,’’ etc., exhibiting that same zeal for 
the perquisites against which some of our recent legislation has 
had to contend. The parentage of many of our own enact- 
ments is found among the provisions of this statute; many of 
them, unaltered, are the law to-day; they were far-reaching 
reforms for that day, and exhibit the great lawyer in the 
light of his relation to the profession. It was doubtless this 
statute that drew from Walpole this noble eulogy of Somers: — 
VOL. XL. 34 
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‘It was no inglorious part of this great Chancellor’s life that 
when removed from the administration, his labors were still 
dedicated to the service of the government of his country. In 
this situation above all the little prejudices of a profession, for 
he had no profession but that of Solon and Lycurgus, he set 
himself to correct the grievances of the law, and to amend the 
vocation he had adorned.”’ 

Continued reference might be made to his connection with 
other amendments of the law, to his efforts in behalf of the 
liberty of the press, and the reformation of the monetary sys- 
tem of the nation; to the active part he bore in effecting the 
Scottish Union, and the security of the religion of that domin- 
ion, and other great transactions of the time, that enter into the 
summing up of the active years of his life. Much could be said 
of his interest in the advancement of science and literature as 
instanced in the extension of official favor to secure for Newton 
the place of Warden of the Mint, and to make Locke a Lord of 
Trade, and in his personal superintendence of the publication 
of an elaborate edition of Paradise Lost. It will not be over- 
looked that his career was not without its vicissitudes; that 
William relieved him of the Great Seal, with his confidence and 
favor unabated, however; that he was in Tory quarters much 
censured for his participation in the Partition Treaties; that he 
was deposed by Anne from the position of President of the 
Council; and that he was summoned before the Lords for 
impeachment for, among other baseless charges, alleged com- 
plicity in the piratical ventures of Captain Kidd, but was tri- 
umphantly acquitted, in striking contrast to the result of the 
impeachment of another Chancellor of England whom he may be 
said to have resembled in points of learning, accomplishments 
and philosophical temperament. He fell under the vitupera- 
tion of Swift, whom he had befriended in former days, and 
incurred the displeasure of Sarah Jennings, Duchess of Mal- 
borough, which must have been a greater cross, and at the hands 
of the pamphleteers was subjected to that character of assault 
that pursued in some degree every prominent man of the time. 
But the answer to every aspersion was his possession of the 
unshaken confidence of William until the latter’s death, and the 


| 


A GREAT ENGLISH LAWYER. 531 


liberal praise with which Addison bore testimony to his integ- 
rity and probity. These were the two great associations of his 
life, and in bringing this paper to a close they should receive at 
least a passing notice. 

William was one monarch whose theory of rule was not the 
aggrandizement of his own power — a character bearing in every 
line the unmistakable marks of greatness, and easily the noblest 
figure of his age. In his life mankind was again laid under 
tribute to the mighty House of Orange, whose mission a kindly 
providence had decreed should be to confuse and defeat the 
plans of tyrants, and preserve fair dominions from the sway of 
bigotry and oppression. That genius that had compassed the 
Pacification of Ghent and the Union of Utrecht was the inheri- 
tance of his blood, and was to effect the Treaty of Augsburg 
and the Grand Alliance. As Hallam declares, he was the last 
sovereign of the country over which he was called to reign 
whose understanding and energy of character have been very 
distinguished ; and increased the honor of the crown because he 
had worn it. He never became an Englishman, nor entirely 
habituated to English character; nor did he ever gain the affec- 
tions of those whose deliverance he had accomplished. The 
Halls of St. James and Hampton Court were to him the scenes 
of a splendid exile, from whose constant unrest he often turned 
with sickened heart and wistful eye to the quieter shores of his 
native country, where lived the sterner affections of his nature, 
and where lay entombed the ashes of his great ancestor, whose 
memory must have been the shrine of his soul throughout those 
thirteen eventful years. Yet he never wavered in his uncon- 
querable resolution, nor suffered the repose of his splendid 
powers. His was a mission to be worked out on ground conse- 
crated to patriotic cause; to maintain the Protestant religion; 
to compose the hostile interests of alien allies, and infuse them 
with the ardor of his own spirit; to preserve the balance of 
European diplomacy ; and to baffle the ambition of the danger- 
ous and restless monarch across the Channel. To have been the 
chief supporter of the throne of such a king throughout his 
entire reign; to have deserved his confidence and held his trust 
by the merit of great qualities of mind and heart, in a time of 
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fierce party strife and bitter partisan rancor, is the just tribute 
. to Somers as a minister and statesman of William’s reign. 

The greatest pleasure of his life must have been his friend- 
ship for Addison, to which was due in some measure the success 
of the poet’s life. His patronage was unmarred by any coarse 
element, or spirit of lofty condecension, but flowed from a gen- 
erous heart and a true appreciation of the brilliant abilities of 
this splendid character, whose charm is owned the whole world 
over. His return to Somers was not paid in obsequious flattery, 
but in an affection and regard which the great: lawyer wrapped 
closely about his heart as he sank into the physical decline that 
soon brought an end to his useful life. In Addison’s dedication 
to Somers of the first volume of the Spectator is found this tri- 
bute to his worth :— 

‘¢ It is in vain you have endeavored to conceal your share of 
merit in the many national services which you have effected. 
Do what you will the present age will be talking of your virtues, 
tho’ Posterity alone will do them justice. Other men pass 
through oppositions and contending interests in the ways of 
ambition, but your great abilities have been invited to Power and 
importuned to accept of advancement. Nor is it strange that 
this should happen to your Lordship, who could bring into the 
service of your sovereign the arts and policies of ancient Greece 
and Rome, as well as the most exact knowledge of our own 
Constitution in particular, and of the interests of Europe in gen- 
eral; to which I must also add a certain dignity in yourself that 
(to say the least of it) has always been equal to those-great hon- 
ours that have been conferred upon you.”’ 

In conclusion, we may say of John Somers, that in a day of 
servile judges, corrupt statesmen, venal courtiers and folly in 
every quarter, he lived his career unprofaned, conferring great 
benefits upon his country in the improvement of her laws and 
the security of her freedom; leaving to his profession the simple 
lessons of a noble and illustrious life, and crowning its high 
purposes with the enduring glories of a great name. 


LORD SOMERS. 


LORD SOMERS — A STRIKING FIGURE IN THE LEGAL 
HISTORY OF ENGLAND. 


Tue MartTiaLt ATTORNEY. 


Whiteladies is a large stone pile of buildings, once a nunnery, 
with extensive and beautiful gardens, adjoining the city of Wor- 
cester. Here it was that Queen Elizabeth was received on her 
progress through Worcestershire in the year 1585. Here it was 
that Charles II. took up his abode during the short stay he 
made Worcester previous to that decisive battle, fought on the 
3rd of September, 1651, which afforded what Cromwell called 
his *¢ crowning merey.’’ The slaughter on this occasion was 
prodigious; the streets ran blood, and the King would have 
been captured by Cromwell’s cavalry had not one of the inhabit- 
ants drawn a great load of hay across the road and blocked it. 
The King crept under the wagon and escaped. It was at White- 
ladies that he changed his dress before remounting to make his 
way to Boscobel, leaving behind him his garters, two pairs of 
fringed gloves, a waistcoat, and other portions of his apparel. 
The owner of Whiteladies at the time of the King’s occupation 
of it was one John Somers, a Worcester attorney. His wife 
was at Whiteladies for safety, and had just given birth to their 
famous son —the future Chancellor — but the attorney himself, 
being a strong Parliamentarian, was commanding a troop of 
horse forming part of Cromwell’s army, then encamped on the 
south-east of the city. A religious zealot evidently, this John 
Somers! An ancedote is told of him in illustration of what the 
teller calls his ‘* impetuosity.’’ Whilst his troop was quartered 
at Upton, near his family estate of Severnstoke, he frequented 
his parish church at the latter place. The minister was a zeal- 
ous Royalist, and, though often warned against it by Somers, 
introduced into his sermons violent invectives against the oppo- 
site party. Capt. Somers, indignant at the political preacher, 
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in the midst of one of his furious harangues fired a pistol over 
his head and lodged a ball in the sounding board of the pulpit. 
It quite recalls the amusing scene in Sir Walter Scott’s 
‘* Woodstock,’’ in which Master Tompkins, at the head of his 
Independent Soldiery, pulls the minister Master Nehemiah 
Holdenough, out of the pulpit and delivers a fanatical harangue 
to the congregation in his place. 


Earty Days anp WHITELADIEs. 


Supernatural signs have often, we know, attended the infancy 
of greatness. A glory shone around the young Iulus’ head, and 
moved Anchises to fly in the sack of Troy. Twelve birds be- 
tokened the supremacy of Romulus. Doves covered up with 
myrtle boughs the little Horace when he had strayed one day 
from his nurse and fallen asleep. Nor was an omen wanting in 
the case of the youthful Somers. While his aunt was walking 
with him when a child amongst the poultry, a fine roost cock 
flew upon his head and crowed three times with peculiar energy. 
What are we to think of a biographer who would disperse this 
beautiful legend by the prosaic remark that the sturdy boy would 
never have submitted meekly to be crowed over in this fashion? 
The predestined greatness did not, however, in Somers’ case 


_ show itself much at school—it was the Worcester Cathedral 


school, the school of the author of ‘* Hudibras’’ and Chief 
Justice Vaughan — or, if it did, rather in a certain seriousness 
and pensiveness of mind, like that of Cowley, than in any brill- 
iancy. But remarkable men have often been quite unremarkable 
boys. 

Whiteladies — his home at this time — was a spacious man- 
sion, and several branches of the Somers family lived together 
there in patriarchal fashion. Their mornings were employed in 
their respective occupations — farming or manufactures. The 
labors of the day done, they met for refreshment at one com- 
mon table in the great hall of the old nunnery, where seldom 
fewer than twenty or thirty relations and friends assembled 
daily, and their evenings were spent in the utmost cheerfulness 
and conviviality. A favorite and familiar guest at the mansion 
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was the young and accomplished Earl of Shrewsbury. Somers’ 
father — the attorney — managed the earl’s estates, and between 
the two young men a close intimacy sprang up which was of 
great advantage to Somers’ future career. It was the means of 
his being introduced to Shaftesbury, William Lord Russell, to 
Algernon Sidney and other finely-touched spirits of the age. 
The respective merits of the Church of Rome and the Church of 
England were at the time being keenly debated. Dryden in 
vigorous verse had espoused first one and then the other, but 
neither the ‘‘ Religio Laici’’ nor the ‘* Hind and the Panther ”’ 
was as effective in its satire as the ‘* Tale of a Tub,”’ describing, 
if somewhat profanely, the squabbles of the three brothers — 
Peter, representing the Church of Rome; Jack, representing 
the Church of England; and Martin representing Calvinism — 
over the interpretation of their father’s will — the Bible. The 
‘¢ Tale of a Tub”’ in its finished form undoubtedly belongs to 
Swift, though he never owned it; but the original idea, there is 
reason to believe, was struck out by Somers and his gay young 
friend, Lord Shrewsbury, then a recent convert to Catholicism, 
and it was they who sketched the characters of Peter, Jack and 


Martin from living persons. 


‘¢ He Sonczks Make anp WELL INDITE.’’ 


Somers was admitted to the Middle Temple from Trinity Col- 
lege, Oxford, on the 24th May 1669. In those laborious days . 
it took seven years to qualify for the Bar, and it was not until 
1676 that young Somers was called. But the years were well 
spent. Somers, like Sir Walter Scott, was of opinion that ‘*a 
lawyer without literature is a mere mechanic,’’ and, while he 
drank deeply at the fountains of the civil law and of the com- 
mon law and constitutional law of his own country, he did not 
‘* spoil the fineness of his taste ’’ or let his human nature ossify 
‘*by an exclusive addiction to the law. He cultivated the 
ingenious arts’’ the belles lettres, which we know from Horace 
refine and liberalize the mind. Poetry had the advantage of 
then being a fashionable accomplishment. The finest gentlemen 
of Charles II.’s Court —Sedley and Buckingham and Roches- 
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ter — prided themselves on being able to pen a love song or a 
satire, and they did it with an exquisite grace. Somers had_ 
something of the same natural turn for poetry. He translated 
the «* Dido to Aineas’’ and the ‘* Ariadne to Theseus ’’ from 
Ovid’s Epistles and he celebrated the triumph of Alcibiades 
with his chariots at the Olympic games in lines which would 
have done no discredit to Pope — perhaps the brilliant and ver- 
satile Alcibiades was at this age his hero. The story runs that 
long afterwards, when Somers was Chancellor, one of his fugitive 
pieces was claimed with great impudence by a certain courtier. 
Being introduced to the Chancellor, his Lordship took occasion 
to ask him whether he writ such a paper of verses. ‘* Yes, my 
Lord,’’ replied he; ‘* ’tis a trifle. I did it offhand ’’ —* in the 
smack of a whip,’’ as Sir Benjamin Backbite would say — 
whereupon Lord Somers fell into a fit of laughter so hearty that 
the pretended poet withdrew in the utmost confusion, cursing 
the gentleman who had contrived the introduction. 


‘* Let Us See Him, Sir.’’ 


There is an amusing little anecdote belonging to this period 
which illustrates the naive pride taken by the old attorney in his 
promising son. Mr. Somers’ father used to frequent the law 
sittings at London, and on his way from Worcester was wont to 
leave his horse at the George, Acton, where he often made men- 
tion of the hopeful son he had at the Temple, especially when 
he was called to the Bar. Cobbet, who kept the inn, hearing 
him enlarge so much in praise of his son, to compliment the old 
gentleman, cried: ** Why won’t you let us see him, sir?’’ The 
father, to oblige his merry landlord, took an opportunity to de- 
sire the young gentleman to accompany him so far on his way ; 
and Mr. Somers being come to the George, took his landlord 
aside and said: **1 have brought him, Cobbet; but you must 
not talk to him as you do to me; he will not suffer such fellows 
as you in his company.”’ 

In the London of to-day — gurgite vasto — the most promis- 
ing young barrister may be easily lost. Not so with the London 
of Charles II. The Bar was then a small body, where ability 
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soon got known; and young Somers had not only ability, but 
powerful friends to back him. He had also in an eminent de- 
gree—so Addison tells us—two qualities not always found 
together — great good sense and exquisite politeness; but what 
most drew public attention to him and marked him as an able 
constitutional lawyer were his political pamphlets — ‘+ A Brief 
History of the Succession of the Crown of England,’’ a propos 
of the proposed Bill to exclude James as a Papist from the suc- 
cession, in which he vindicates the power, of Parliament in 
England to limit the succession as it pleases; ‘* The Case of 
Denzil Onslow,”’ dealing with election law; ‘* A Vindication of 
the Two Last Parliaments; ’’ and The Security of English- 
men’s Lives, or the Trust, Power and Duty of the Grand 
Juries of England.’? These and other pamphlets of his 
were written with so much learning, so much perspicuity 
and sobriety of judgment, that when the trial of the Seven 
Bishops was coming on their Jeading counsel, Pollexfen, urged 
strongly that Somers should be retained; there was no man, he 
said, in Westminster Hall so qualified to argue a constitutional 
question, and, Whig though Somers was, and as such was not 


very acceptable to the Bishops, he was retained as junior in 
the case. 


Tue ‘** DECLARATION’? AND THE TRIAL OF THE SEVEN BISHOPS. 


At this time of day, in the triumph of toleration, we see 
nothing to object to— indeed, much to admire — in the ‘+ Dec- 


laration ’’ in favor of liberty of conscience, which James II. had 
ordered to be read in all the churches. ‘* We do likewise de- 
clare,’ it ran, ‘¢it is our royal will and pleasure that from 
henceforth the execution of all manner of penal laws in matters 
ecclesiastical, for not coming to church and not receiving the 
sacrament, or for any other non-conformity to the old religion 
established, or for or by reason of the exercise of religion in any 
manner whatever, be immediately suspended, and the further 
execution of the penal laws and every of them is hereby sus- 
pended.’’ Why, this is, we exclaim, nothing more than we all 
cordially accept to-day —the law of Utopia — as Sir Thomas 
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More tells us that ‘*no man should be punished for his re- 
ligion.’’ 

The ‘* Declaration ’’ wore, indeed, a specious air of toleration, 
but everyone knew that it was inspired not by any love of re- 
ligious liberty, but by a desire to relieve the Catholics from the 
pressure of the penal laws. It was disingenuous, but it was 
more; it was unconstitutional. This was its great offence. If 
the power to dispense with the penal laws and practically all 
religious tests was allowed, it made the King an absolute mon- 
arch. The Bishops met at Lambeth on the invitation of Arch- 
bishop Sancroft, and a petition, protesting in respectful lan- 
guage against the ‘* Declaration ”’ as illegal, was drafted, signed 
by the Archbishop, by Lloyd, of St. Asaph; Turner, of Ely; 
Lake, of Chichester; Ken, of Bath and Wells; White, of Peter- 
borough; and Trelawney, of Bristol. and presented to the King 
at Whitehall. The King was like Nebuchadnezzar in his rage 
and fury. ‘This is a standard of rebellion. I will have my 
‘Declaration’ read; you are trumpeters of sedition. I have 
been too indulgent. Indulgence has been my ruin, like my 
father’s.’’ Meanwhile the petition had got abroad, and was 
being hawked about the streets in broad sheets. , James resolved 
that a criminal information for libel should be filed against the 
Bishops, and they were sent under a warrant to the Tower. The 
trial came on, and the crucial question was, Was the petition 
presented by the Bishops a false, malicious, and seditious libel? 
For three hours the leading counsel for the Bishops argued with 
great force in defence of the fundamental principles of the 
Constitution, and proved from the Journals of the House that 
the Bishops had affirmed no more than the truth when they rep- 
resented to the king that the dispensing power which he claimed 
had been repeatedly declared illegal by Parliament. Somers 
rose last. He spoke little more than five minutes, but every 
word was full of weighty matter, and when he sat down his rep- 
utation as an orator and a constitutional lawyer was established. 
He went through the expressions which were used in the infor- 
mation to describe the offence imputed to the Bishops, and 
showed that every word was inappropriate. The offence im- 
puted was ‘‘ a false, a malicious, a seditious libel.’’ False the 
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paper was not, for every fact which it set forth had been shown 
from the journals of the house to be true. Malicious the paper 
was not, for the defendants had not sought an occasion of 
strife, but had been placed by the government in such a situation 
that they must either oppose themselves to the royal will or 
violate the most sacred obligations of conscience and honor. 
Seditious the paper was not, for it had not been scattered by the 
writers among the rabble, but delivered privately into the hands 
of the king alone; and a libel it was not, but a decent petition, 
such as by the laws of England — nay, by the laws of imperial 
Rome, by the laws of all civilized States — a subject who thinks 
himself aggrieved may with propriety present to the Sovereign. 


Tue AcguitraL — Posiic REJOICINGs. 


The speech made more impression on the jury than any of 
the arguments of the elder counsel. An acquittal followed, and 
was hailed with general joy. ‘* Never,’’ says Macaulay, ‘* with- 
in the memory of the oldest, not even on that night on which it 
was known that the army of Scotland had declared for a free 
Parliament, had the streets been in such a glare with bonfires. 
Round every bonfire crowds were drinking good health to the 
Bishops and confusion to the Papists. The windows were 
lighted with rows of candles. Each row consisted of seven, 
and the taper in the center, which was taller than the rest, rep- 
resented the Primate. The noise of rockets, squibs, and fire- 
arms was incessant. One huge pile of faggots blazed right in 
front of the great gate of Whitehall. Others were lighted 
before the doors of Roman Catholic peers. The Sunday had 
dawned, and the bells of the parish churches were ringing for 
early prayers, before the fires began to languish and the crowds 
to disperse.”’ 

‘The prosecution of the Bishops is an event,’’ Macaulay 
goes on to say, ‘‘ which stands by itself in our history. It was 
the first and the last occasion on which two feelings of tremend- 
ous potency —two feelings which have generally been opposed 
to each other, and either of which, when strongly excited, has 
sufficed to convulse the nation— were united in perfect har- 
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mony. Those feelings were love of the church and love of 
freedom ;’’ and with this great crisis Somers’ name is imper- 
ishably linked. 


THE REVOLUTION. 


James, with characteristic Stuart obstinacy, persevered in his 
policy, and it ended, as we all know, in his precipitate flight 
and the glorious ’’ Revolution as the Whigs always called 
it — of 1688; but in the Convention Parliament which met in 
1689, and in which Somers sat as member for Worcester, a 
constitutional point of some difficulty arose — Was the throne, 
technically speaking, vacant or not? A resolution was _pro- 
posed: ** That King James II., having endeavored to subvert 
the Constitution of the kingdom by breaking the original con- 
tract between King and people, and having by the advice of 
Jesuits and other wicked persons violated the fundamental laws 
and withdrawn himself out of the kingkom, has abdicated the 
government, and that the throne is vacant.’’ The struggle cen- 
tered round the word ‘* abdicate.’’ The Tories argued that a 
King, holding by Divine right, could not be deposed, but ad- 
mitted that he might abdicate. Somers in a very learned and 
convincing speech, cited the civil and the common law and 
Grotius to prove that James’ desertion of the realm was an 
abdication. The resolution was carried, and the way made 
smooth for William and Mary’s accession. Under the auspices 
of King William, Somers rose rapidly. He had been early intro- 
duced to the King’s counsels, and commanded his confidence in 
a peculiar degree. In 1689 he was made Solicitor-General and 
knighted, and very shortly afterwards he became Attorney- 
General. 


Tue Triat or Lorp Mouvun. 


The most interesting event of his Attorney-Generalship was 
the prosecution of Lord Mohun for the murder of Mountford, 
the actor. The episode is interesting, as it illustrates the license 
of the age. One of the most charming actresses of the day was 
Mrs. Bracegirdle — a beautiful brunette — and, what was strange 
for the age of the Restoration, as virtuous as she was beautiful. 
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Congreve, the dramatist, was one of her admirers, and his plays 
were written for her acting. She had also an admirer in the 
person of a certain Capt. Hill. He had some time made her 
addresses of courtship in the way of marriage, but his proposals 
had been utterly rejected. <‘*Slighted love is sair to bide.”’ 
Jealously makes it worse, and Capt. Hill was furiously jealous 
of an actor named Mountford, whom he suspected of an amour 
with Mrs. Bracegirdle. Accordingly he and his friend, young 
Lord Mohun, concocted a plot for seizing on Mrs. Bracegirdle 
when she came out of the theater, forcing her into a coach, and 
carrying her away somewhere into the country. In order not 
to excite attention, the coachman was to be waiting for them at 
Drury-lane with two horses in the coach, but to have six horses 
in readiness. Mrs. Bracegirdle happened, however, not to be 
acting that hight. She was supping out in Drury-lune with 
some friends of the name of Page, so the conspirators took up 
their position in Howard street, where the actress lived. Pres- 
ently she appeared, escorted by Mr. Page and accompanied by 
her mother and brother, and an attempt was made to force her 
into the coach, but her mother clung so tightly to her that it 
could not be managed; a crowd began to collect, and Hill and 
Mohun had to quit their prey. They remained in the street, 
however, with their swords drawn, waiting for Mountford — 
who had to pass that way to get to his lodgings in Norfolk 
street — and sent for some bottles af wine. At last Mountford 
appeared, and, before he had had time to draw his sword, Hill 
attacked and ran him through the body. The murderer made 
good his escape, but Lord Mohun surrendered himself, and was 
put on his trial. 

Somers conducted the prosecution with his wonted dignity 
and moderation. ‘It is true, my Lords,’’ he said, ‘‘the differ- 
ence between the trial of a peer and a commoner is very great, 
but there is no difference in the crime, whether committed by 
one or the other; it is the same law by which they must be 
tried and judged, and that fact which would be murder in the 
meanest subject is no less than murder if committed by the 
greatest peer. The King who knows that justice is one of the 
pillars which support a throne, will have a strict account of the 
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blood of any of his subjects, without respect to the quality of 
the slain or of the person who stands charged with his death.”’ 
The judges were brought in to resolve many nice points of law, 
but in toe result Lord Mohun was acquitted by sixty-nine notes 
against fourteen. 

Pity almost that the career of this reckless duellist and liber- 
tine had not ended here. A few years more, and Lord Mohun 
was again on his trial before his peers for being implicated in a 
duel in Leicester Fields, by which one of the parties had lost 
his life. This is the duel which Thackeray has so vividly de- 
scribed for usin his ‘*‘ Esmond.”’ In fact, as distinguished from 
fiction, Lord Mohun seems to have acted the peacemaker in this 
case, and was unanimously acquitted. He was finally killed in 
a desperate duel with the Duke of Hamilton, fought in Lincoln’s- 
inn Fields, and also mentioned in ‘‘ Esmond.’’ So fierce was 
the encounter that neither party sought to parry, but each 
stabbed madly at the other. 


THe Woo.sack. 


But before Lord Mohun’s tragic end Somers had attained the 
highest honors of his profession— was become Lord Keeper, 
Lord Chancellor, and a peer of the realm, Baron Somers of 
Evesham. Speaking of his Chancellorship, Bishop Burnet, who 
knew him well, says: ‘* He was in all respects the greatest man I 
had ever known in that post. He hada great capacity for busi- 
ness, with an extraordinary temper; for his was fair and gentle 
perhaps to a fault, considering his post; so that he had all the 
patience and softness, as wellas the justice and equity becoming 
a great magistrate.’’ Asa statesman he was the life, the soul, 
and the spirit of the Whig party. He was always looked upon 
as the head of the Cabinet when he attended, and his opinion 
generally swayed there. Most of the admirable State 
papers of the time were by his hand, and_ were, 
to use Macaulay’s words, models of terse, luminous 
and dignified eloquence.’’ Among them were the Bill of Rights 
and the Act of Settlement. Nor was Somers only a great states- 
man, a great judge and law reformer, and a most able constitu- 
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tional lawyer. He was the Maecenas of his age. He was 
intimate with the leading writers of the day — with Addison and 
Steele, Congreve and Swift and Garth; with divines like Burnet, 

Tillotson, and South; with men of science and philosophy like 
' Sir Isaac Newton, Locke, and John Evelyn; with antiquarians 
like Rymer and Madob; with painters like Kneller and Lely. He 
was 2 connoisseur in art, and it was he who brought Vertue, the 
famous engraver, into vogue. He patronized a magnificent folio 
edition of Milton’s Paradise Lost.’’ He helped Bayle with 
his ‘* Historical and Critical Dictionary.’’ Addison owed his 
pension to him. He was president of the Royal Society. He 
was a member of the famous ** Kit Kat’’ Club, and often enter- 
tained that distinguished body at Powis House. When he talked 
it was with such frankness that he seemed to discover the very 
bottom of his heart. 


Lapy Mary Wortiey Montacu anp Kit Kat Crus. 


It was one of ‘these meetings of the Kit Kat Club that the in- 
cident recorded with such pride by Lady Mary Wortley Mon- 
tagu of her childhood took place. Her father, the Duke of 
Kingston, as a leader of the fashionable world and a strenuous 
Whig, belonged, of course, to the club. One day at a meeting 
to choose toasts for the year a whim seized him to nominate her, 
then not eight years old, a candidate, alleging that she was far 
prettier than any lady on their list. The other members de- 
murred, because the rules of the club forbade them to elect a 
beauty whom they had never seen. ‘* Then you shall see her,”’ 
cried he; and in the gaiety of the moment sent orders home to 
have her finely dressed and brought to him at the tavern, where 
she was received with acclamations, her claim unanimously 
allowed, her health drunk by every one present, and her 
name engraved in due form upon a drinking glass. The com- 
pany consisting of some of the most eminent men in England, 
she went from the lap of one poet, or patriot, or statesman, to 
the arms of another, was feasted with sweetmeats, overwhelmed 
with caresses, and what perhaps already pleased her better than 
either, heard wit and beauty loudly extolled on every side. 
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Pleasure, she said, was too poor a word to express her sensa- 
tions; they amounted to ecstacy. Never again throughout her 
whole future life did she pass sohappy a day. Her father car- 
ried on the frolic by having her picture painted for the club-room 
that she might be enrolled a regular toast. 


A Crnsorious WoRrLD. 


There’s a wee fault ther whyles lay to me, 
I love the lasses, God forgie me. 


The scandle-mongers of Somers’ time imputed to him this 
same ‘* wee fault ’’ of Burns’ — that he was not proof against 
female attractions? that he had a mistress in the person of his 
housekeeper, the wife of a Worcester tradesman—a harem. 
said an audacious actress, more costly than the Grand Turk’s, 
Such and suchlike gossip may be safely left to be discounted by 
the judicious as the venom of party spite. Addison, who knew 
Somers, called him ‘* immaculate. ’’ The smallest speck is seen 
ona white ground. If there was an element of truth in the 
scandal — well, as Burns reminds us: — 


The wisest man the world e’er knew, 
He dearly loved the Jasses O. 


Disappointment in love may have had something to do with 
it. Somers had been strongly attached to a young lady—a Miss 
Ann Bawdon, the daughter of a rich city alderman; but the 
alderman was not satisfied with the settlement which Somers had 
to offer, and married his daughter to a wealthier suitor. Great 
was his chagrin, and the young lady’s, too when, a year or two 
afterwards, Somers was made Lord Keeper; but thenceforth 
Somers renounced the idea of marriage. Meanwhile a dark 
cloud was gathering over him. 

The Tories had got William’s ear, and Somers was deprived 
of the Great Seal, ‘* without, ’’says Bishop Burnet, ‘+ a shadow of 
complaint against him.’’ Impeachment followedin 1700, the prin- 
cipal charges against him being in connection with the Parti- 
tion Treaty and Capt. Kidd. The partition treaty had been nego- 
tiated by the King himself. The power of France, our 
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immemorial foe, had grown, under the Grand Monarque, to a 
height which was threatening the peace of Europe. Charles II. 
of Spain was childless and hastening to his grave. Who was 
to succeed to his vast inheritance? The Dauphin was one of the 
claimants, but England could not afford to see a French prince 
reigning at the Escurial. By the partition treaty Louis XIV. 
agreed to give up the Dauphin’s claim and to accept the two Sic- 
ilies instead. The King, who was at The Hague, thought he 
had achieved a capital stroke of policy, and sent Somers the 
treaty to have the Great Seal affixed. Somers remonstrated, 
pointing out that the treaty had not received the sanction of 
Parliament, but, looking on the King’s letter as a royal mandate 
and too compliant with the King’s humor, he affixed the Great 
Seal. Of course, when the treaty came out there was a great 
storm in Parliament. The other charge — with reference to 
Capt. Kidd, the notorious pirate — wason this wise: The Indian 
Ocean swarmed with pirates, of whose rapacity and cruelty 
frightful stories were told. In 1695 the Earl of Bellamont, an 
Irish peer, and Governor of New York and Massachusetts, re- 
ceived orders to suppress the piracy. <A colonist suggested to 
the Governor that he should employ a veteran mariner, one Will- 
iam Kidd, who was better acquainted than any one with the 
Eastern seas or the haunts of the pirates between the Cape of 
Good Hope and the Straits of Malacca. Kidd offered, if in- 
trusted with a ship of thirty or forty guns, to clear the Indian 
Ocean of the whole race. Bellamont approved the plan, and 
recommended it to the King. The King referred it to the Ad- 
miralty, but the Admiralty made difficulties about sending a 
King’s ship. Then Bellamont made the suggestion that a few 
public-spirited men should subscribe to fit out a privateer, point- 
ing out that their subscriptions would be handsomely repaid 
with the prizes brought in. Lord Shrewsbury and Lord Rom- 
ney accordingly subscribed, Lord Orford contributed 1000 
pounds, and Lord Somers another 1000 pounds. A_ ship 
called the Adventure was equipped, and Kidd was given 
command. He carried with him, besides the ordinary let- 
ters of marque, a commission, sealed by Lord Somers under 
the Great Seal, empowering him to seize pirates and to take 
VOL. XL. 35 
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them to some place where they might bedealt with according to 
law. Kidd sailed with a crew of 150 men, and in July, 1697, 
reached the coast of Madagascar. But his principles were not 
proof against the temptations of the situation. He found himself 
in seas constantly traversed by rich and defenseless merchantmen, 
and he saw that more gain was to be got by plundering than 
protecting them. So he turned pirate, and such were the qual- 
ities of cotton and silk, sugar and coffee, cinnamon and pepper 
captured by the Adventure, that Kidd was soon in a position to 
return to North America and live, as he hoped, in peace and 
opulence. But meanwhile the news of his proceedings had 
reached the Governor, and as soon as Kidd arrived at Boston he 
was arrested. Here was an opportunity for Somers’ enemies, 
which they did not fail to make the most of —the Great Seal 
had been employed to sanction what was known to be a piratical 
expedition; the head of the law had laid down 1000 pounds in 
the hope of receiving tens of thousands when his accomplices 
should return laden with the spoils of ruined merchants, and so 
on. In the result all the charges broke down, and Somers was 
absolved by a large majority. But his active career was ended. 
During the whole of Queen Anne’s reign the Tories were in the 
ascendant; the Whigs depressed. Somers was for a time Presi- 
dent of the Council, and the Queen, who knew his worth, would 
fain have had him remain in office. ‘*Somers,’’ she said, ** had 
never deceived her;’’ but he was out of sympathy with his col- 
leagues, and felt it best to resign. 


RETIREMENT — His Services To His Country. 


He spent his later years in studious ease at Brookmans, his 
beautiful country seat in Hertfordshire, near North Mimms, a 
picture of Milton’s 


. Retired leisure, 
That in trim gardens takes his pleasure, 


watching the strife of factions ‘as men on land view storms at 
sea,’ and amusing himself with his prints, his medals, and his 
books, of which he had a fine collection, with the diversion of an 
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occasional trip to Tunbridge Wells — then at the height of its 
fashion —to drink the waters or breathe the fresh air of the 
heath, for his health in these later years was greatly shattered. 
He died — of paralysis— on the 23d of April, 1716. England — 
that is, the cause of constitutional government in England — 
owes an immense debt to Lord Somers. At a critical epoch in 
the development of our Constitution he formulated those politi- 
cal principles which have ever since been the basis of popular 
government in England and in all those parts of the British 
Empire which have inherited the spirit of our Constitution. 
Through evil report and good report he never wavered in his 
allegiance to those principles. He vindicated them on all occa- 
sions ably and strenuosly; and if to-day we find firmly estab- 
lished the doctrine of the omnipotence of Parliament, the 
doctrine that all government authority, and magistracy proceeds 
from the people, we are indebted for it, and the excellent fruit 
of beneficent legislation which it has borne, to Lord Somers— 


clarum et venerabile nomen. — E. M.,in Law Time, April 14, 
1906. 
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RETIREMENT OF MR. JUSTICE HENRY B. BROWN 
FROM THE SUPREME COURT OF THE 
UNITED STATES. 


Ou Monday, the 28th day of May last, the retirement of Mr. 
Justice Brown was announced in court, and on Thursday, May 
31, the Bar Association of the District or Columbia gave a din- 
ner in his honor at the New Willard. A report of some of the 
speeches we take from the Washington Post of June 1, but Mr. 
Justice Harlan’s address is authorized by himself. 

A notable company was gathered to do honor to the retiring 
justice, among whom were the President, Vice-President, and 
representatives of the judicial, executive, and legislative branches 
of the government. 

President Roosevelt’s entrance into the banquet hall at 10 
o’clock, at the conclusion of the dinner, was greeted with pro- 
longed cheers. He was escorted to the seat of honor at the left 
of Chief Justice Fuller and tothe right of William P. Mattingly, 
the toastmaster. In response to the toast, ‘* The President,’’ 
Mr. Roosevelt said : — 


THE PRESIDENT’s ADDREss. 


It is sometimes a good thing to be heard first. It is always a 
good thing to have the right to speak last. That right belongs 
to the Supreme Court. The President and the Congress are all 
very well in their way. They can say what they think they 
think, but it rests with the Supreme Court to decide what they 
have really thought. 

Mr. Justice, we have come here to-nigbt to pay the just 
homage due to you for your work on the bench, to thank you on 
behalf of the people of the United States for what you have done, 
and to wish you in your time of well-earned and well-deserved 
rest many, many happy years. There is but one thing better 
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than the right to do honorable service, and that is the right to 
rest after the honorable service has been well done. And, 
Mr. Justice, it has been your good fortune to earn the right to 
both. 

In all the world, and I think, gentlemen, you will acquit me 
of any disposition to needless flattery, there is no body of men 
of equal numbers that possess the dignity and power combined 
that inhere in that court over which, Mr. Chief Justice, you pre- 
side. Owing to the peculiar construction of our government, 
the man who does his full duty on that court must of necessity 
be not only a great jurist, but a great constructive statesman. 
It has been our supreme good fortune as a nation that we have 
had on that court from the beginning to the present day men 
who have been able to carry on in worthy fashion the tradition 
which has thus made it incumbent upon the members of the 
court to combine in such fashion the qualities of the great jurist 
and of the constructive statesman. 

There has been at times criticism of the court. Mr. Chief 
Justice, in this country I think it would puzzle to name any office 
or officer, any institution, any man or body of men, of whom it 
is not true that there has been criticism. And I think that 
those among us who have been in public life will be the first to 
say that while the criticism may not be always just, yet that it is 
always a good thing that the possibility of it should exist, and 
that the criticism should at times be exercised. 

It is astonishing how much any one can profit even by unjust 
criticism; and so I am not going to waste sympathy upon the 
Supreme Court, because it occasionally in this manner shares 
the fate of our common humanity. 

But, Mr. Justice, I need not tell you that the criticism is in 
the minds of our people a very small and trivial thing compared 
with the deep reverence felt for the body of which you have 
been so distinguished a member. Here, again, I state but the 
bare truth when I say that I know no other body, here or abroad, 
as to which there is such a consensus of opinion, both here and 
abroad, as to the respect, the reverence, in which it is rightfully 
held. 

I should think but ill of you if you failed to realize the impor- 
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tance attaching to each decision of yours, because in all the 
world there is no say-so of any similar body of men which car- 
ries the weight — the weight of power and the weight of gladly 
rendered and enforced respect— which your decisions carry. 

Mr. Justice, we Americans are sometimes accused of paying 
too much heed to mere material success, to the success which is 
measured only by the acquisition of wealth. I do not think 
that that accusation is well founded. A great deal of notoriety 
attaches and must attach to any man who acquires a great for- 
tune. If he acquires it well and uses it well, he is entitled to 
and should receive the same meed of credit that attaches to any 
other man who uses his talents for the public goud. 

But if you turn to see those who in the past the nation has de- 
lighted to honor and those in the present whom it delights to 
honor, I think that you will all agree that this nation is sound at 
bottom in the bestowal of its admiration in the relative estimate 
it puts upon the different qualilies of the men who achieve promi- 
nence by rendering service to the public. The names that stand 
out in our history in the past are the names of the men who 
have done good work for the body politic, and in the present the 
names of those whom this people really hold in highest honor 
are the names of the men who have done all that was in them 
in the best and most worthy fashion. In no way is it possible 
to deserve better of the republic than by rendering sane, honest, 
clear-sighted service on the bench, and above all on the highest 
bench of this country. 

Mr. Justice, it has been your supreme good fortune to do that 
work, to render that service, to make us all your debtors by the 
part you have played in the greatest court of this or any other 
land. On behalf of the people I thank you for your past, and 
wish you well in the future. 

Following the President, Mr. Mattingly, president of the Bar 
Association, feelingly referred to the great services rendered 
upon the bench by Justice Brown. 


Justice Brown’s RESPONSE. 


In briefly indulging in reminiscences of the bench, Justice 
Brown said: I should be something less than human if I failed 
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to be touched by this magnificent evidence of your generosity and 
good will. It is impossible not to appreciate the delicacy of 
the sentiment which prompted this beautiful banquet, illumined 
as it is by the presence of so many distinguished men, and by 
him who is not only the first citizen of the American republic, 
but in the varied fields of literature, diplomacy, and statesman- 
ship has contributed more than any man to the glory of the 
American name. 

I will not deny, gentlemen, that it involves a good deal of a 
wrench for a man to cast off the habits of thirty years and to 
break away from the companionship of the accomplished gentle- 
men who have for fifteen years been my daily associates. But 
there is over all a little compensation in the fact of the absolute 
freedom from all cares not voluntarily assumed. 

In referring to the characteristics of judges, Justice Brown 
said he thought no one could spend thirty years upon the bench 
without imbibing a certain number of conclusions with regard to 
the excellence of the law. 

I have noticed, said he, that if you examine the opinions of 
any ope judge upon any particular subject you will find a particu- 
lar thought underlying them all. 

I have left the bench, he continued, witha profound reverence 
for the Constitution of the United States as the greatest con- 
structive legislation that was ever accomplished. 

Justice Brown excoriated the criminal laws, which he charac- 
terized as deplorably feeble and inefficient. He commented upon 
the fact that as crime was growing worse punishment was becom- 
ing less. The fault he ascribed to the judges more than the 
juries, and the laws which permitted such great delays through 
writs of error and appeals. 

While not recommending the abrogation of the writ of error, 
he asserted that for the first seventy years of our government 
there was no writ of error, and that justice was meted out to the 
criminals as impartially as to-day. 

In speaking of lynching, the justice said, that bad as it was, 
it but showed a determination on the part of the people to see 
that criminals were punished. Instead of handicapping judges 
through fear of incompetency, the justice stated that the sen- 
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sible course to pursue would be the providing’ of a system that 
would eliminate incompetent judges. 


REMARES OF Mr HaRLan. 
Mr. Chairman: 


It is both an honor and a pleasure to be here—an honor, be- 
cause every occasion is honored by the presence of our Chief 
Magistrate. That his valuable life may be long preserved is the 
earnest wish of all the people; for all believe, even those who 
differ from him, that he is an American, through and through, 
who has at heart the best interests of his country. And, Mr. 
Chairman, it is also a pleasure to be here — a pleasure, because 
we have an opportunity to testify our respeet for one whose 
judicial career has been most notable and of whom it may be 
said, as was said of the Jewish Doctor of Law at whose feet 
Paul was brought up, that he is ‘* had honor of all the people.”’ 
I say of all the people, because for more than thirty years Justice 
Brown has gone in and out before his countrymen as a minister 
of justice, and there is, I confidently believe, no one in all the 
land who doubts either his fidelity to every trust committed to 
him or his perfect integrity of mind and heart. He has been 
clear in his great office, and as he leaves public station and takes 
his place in the ranks of private citizens he is welcomed by all 
with the plaudit, ‘* well done thou good and faithful servant.’’ 
Looking at the life and services of Justice Brown, I should 
say that the dominant features of his career as a judicial mag- 
istrate have been an unfailing courtesy to his brethren of the 
Bench and to members of the Bar, and an earnest purpose, un- 
der all circumstances, to do justice. From reading his published 
opinions, aggregating more than six hundred and fifty, and 
from hearing him discuss, in conference, the many and difficult 
questions that have come before the Supreme Court, it is evi- 
dent to me that his mind and heart have always revolted at the 
thought of doing injustice in deference to rigid, technical rules 
of law. He seems always to have struggled to harmonize those rules 
with the principles of right and justice. This element of char- 
acter is not always to be condemned in a judicial officer, how- 
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ever great may be the necessity, in some cases, to administer 
the strict law; for, as Webster said in his eulogy on Story, jus- 
tice is the greatest interest of man on earth—the ligament 
which holds civilized beings and civilized nations together. 

I am asked, Mr. Chairman, to say something about the courts 
and the lawyers. Nothing, I take it, can be said about courts 
and lawyers that is not already known to every observing per- 
son. We all take pride in the American judicial system. It is 
the mainstay of our civilization. As here organized, it is unique 
among the institutions established for the safety of the people 
and for the security of personal rights and individual freedom. 
It is unique because, in this land, the judgments of our courts 
cannot, as in some countries, be reviewed or set aside by other 
departments of government. It has become a settled maxim of 
government with us that liberty is not permanently secure 
against the exactions and assaults of arbitrary power, except 
under a written constitution as the supreme law of the land, and 
unless the judicial department, organized under such a constitu- 
tion, be separated from other departments and endowed with 
authority to enforce the supreme law against all who disregard 
it. With us the legislative department is not paramount, 
except within the limits of the authority granted to it. The 
great doctrine of the separate, independent existence of judicial 
authority, as distinguished from legislative and executive author- 
ity, is essentially American in origin; for, while the thought was 
suggested by an European publicist shortly prior to the Revolu- 
tion, it was not distinctly formulated and embodied in any gov- 
ernmental document until that was done in this country in 1776. 
Such being the relation which the courts bear to our institutions 
and people, it is of the last importance that they continue to 
enjoy, us happily they now, generally speaking, do enjoy, the 
confidence and respect of the people. If the time ever comes in 
our history when the public at large loses faith in the integrity 
and courage of our judiciary, or when the judiciary becomes 
dependent on other departments of government or indifferent to 
the enforcement of the law upon all alike, or stands in awe of 
illegal and seltish combinations or influences of whatever kind, 
then the process of decay will begin, and the end will be the 
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incoming of arbitrary power and lawlessness, and consequently 
the destruction of our liberties. Freedom cannot long exist 
where the courts are either corrupt or habitually fail to maintain 
the law. The Father of his Country never expressed a wiser 
thought than when, in a letter to Chief Justice Jay, he said that 
‘¢ the judicial department is the keystone of our political fabric.”’ 
We may well recall the words of Chief Justice Marshal! when, 
after a long judicial experience, he said: ** I have always thought, 
from my earliest youth till now, that the greatest scourge an 
angry heaven ever inflicted upon an ungrateful and sinning 
people was an ignorant, a corrupt and a dependent judiciary.” 
And now, Mr. Chairman, it only remains for me to say a few 
words about the lawyers. I confess that I have always had a 
warm side for the lawyers. They are of the ‘‘salt ofthe earth.”’ 
They have not yet lost their savor, and I trust they never will. 
Your profession, Gentlemen of the Bar, is a most noble one. 
None is more so, unless we except that of the Ministry of the 
Gospel. But the opportunities which even that exalted profes- 
sion has for good in its wide sphere of action are not greater 
than those which the Bar enjoys in its particular sphere of 
action. Gladstone said that the members of the English Bar 
were inseparable from English national life and from the security 
of English institutions. We may, with absolute truth, say the 
same thing in respect of the relations that American lawyers hold 
to our national life and institutions. Lawyers guided the fathers 
in the framing of our matchless Constitution. With relatively 
a very few exceptions, every President, every ,Vice-President, 
every Speaker of the House of Representatives, and every Head 
of Department, since the organization of the Government, has 
been a member of the legal profession. It is an interesting fact 
that nearly every Secretary of the Treasury, since the Govern- 
ment was established, has been a lawyer who was without previous 
training as a financier. The first Secretary of the Treasury was 
that incomparable lawyer, Alexander Hamilton, of whom it has 
been said that ‘* of all men who ever lived in the United States, 
his was the most complete mind. He seemed to absorb infor- 
mation. Upon any subject, he could leap fully armed into the 
saddle, ready to meet all comers. If right, he was irresistible ; 
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if wrong, master of sophistry, he was almost irrefutable.’’ Tal- 
leyrand, the French statesman and diplomatist said that the 
three greatest men he ever met were Napoleon Bonaparate, 
Charles James Fox and Alexander Hamilton, and that of 
these three, Hamilton was the greatest. In the tremendous 
struggle of the civil war we had as Head of the War De- 
partment an able lawyer, whose name will be inseparably 
connected with that contest and be forever united with the 
names of Lincoln and Grant. I allude to Edwin M. Stan- 
ton. And we have to-day, at the head of that Department, 
another lawyer. Whether as Governor General of the Philip- 
pines or superintending the construction of an International 
Canal, connecting the two great oceans of the world, he has 
been as much at home as when discharging the duties of a Circuit 
Judge of the United States. But this is not, by any means, all that 
may be said of lawyers. They have written or supervised the 
writing of all our constitutions and statutes. They have been— 
especially in troublous times—accepted as representatives of the 
people. Now more than ever they should fulfill their great fuuc- 
tion as guides to their fellow citizens, and lead the people in ways 
that make for the safety of Government and the security of per- 
sonal rights. We are living, gentlemen, in a period of unrest 
and anxiety. There is with large masses of our people a feel- 
ing of uncertainty. Widespread, genuine alarm prevails as to 
what the future has in store for our country. Of this no one 
can entertain any doubt. Some faint-hearted persons fear that 
free government, resting upon the consent of the governed, 
will prove to be « failure; that we are steadily drifting towards 
monarchy or towards the reign of the mob. Some think, or 
affect to think, that our civilization has become rotten to the 
core, and that the United States is perilously near an upheaval 
which will sweep away all or much that is valuable in our pub- 
lic and social life. Ido not share these gloomy forebodings as 
to our future. I am not a pessimist. The American people 
are stronger to-day than they have ever been, in all the sterling 
qualities of true manhood. Their standard of right is higher 
than it. ever was at any time in our past history. Their 
abhorrence of wrong and bad practices, whether in public 
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or private life, among whatever classes, was never more 
marked than it is at this day. And that explains why it is 
' that apparently the entire population of the United States is in 
motion with the relentless purpose to uncover the vicious, im- 
moral acts of those who have defied all law or whose aim in life 
seems to have been to accomplish selfish objects, without regard 
to the means employed to that end. One of the causes of the 
present disturbed condition of the popular mind, let me say, is 
the reckless disregard of law manifested in many parts of the 
country, North, South, East and West, and the failure of courts 
and juries to visit condign punishment upon those who have 
trampled the law under their feet, and taken no account of the 
rights of others. Lawlessness has its source mainly in the ne- 
glect to enforce the law without respect of persons. We are 
having, just now,.a revival of integrity and of right dealing in 
public and in private and business life. Let the good work go 
on, without favor towards any one, and it will not be long before 
not only the atmosphere in public, business and private life will 
become clear of all that offends, but the public will be reassured 
that this great and all-powerful American people are equal to 
any emergency that may arise in their history. Whether the 
gloomy forebodings of the pessimist will soon be verified; 
whether lawlessness and a failure to enforce the law is long 
to continue in our country; whether public and business life is 
to become for many years affected by corruption, will depend, 
Gentlemen of the Bar, very largely upon the members of your 
profession. If the lawyers stand, as one man, firmly and cour- 
ageously for law and order, for equal and exact justice, for the 
rights of all as established by law, and for cleanliness in public 
and business life, the people will heed their counsel, and follow 
the ways of right and truth and justice marked out by them. 
Rely upon it that injustice and corruption will not permanently 
triumph in this Christian land; ‘for there is nothing covered 
that shall not be revealed; and hid, that shall not be known.’’ 
Vice-President Fairbanks next spoke, in part, as follows: — 


Mr. Farrpanks’ REMARKS. 


Mr. Toastmaster and Gentlemen: I am gratified at the oppor- 
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tunity afforded me to say a word on this interesting historic 
occasion. It will be but a word, and an entirely informal one. 

Mr. Justice Brown, after a service of nearly a generation, re- 
tires from the bench in the full possession of his judicial powers, 
and with the esteem and hearty good will of the bench and bar, 
and, in fact, of the entire country. His judicial tenure has been 
exceptional. He has from first to last upheld the best traditions 
of the bench of the United States, and in a manner to increase 
public confidence in the wisdom of the great judicial department 
of the government. 

In the final analysis that great tribunal is the safeguard and 
assurance of American liberty. It is fortunately so constituted 
that it is beyond the reach of the passions of the moment. In 
the serenity of yonder chamber the voice of the law is heard. 
Justice there holds supreme sway. Before that court the low 
and the high, the weak and the strong, the rich and the poor, 
stand upon a plane of absolute equality. 

It is, indeed, well that the people should have confidence in 
that great tribunal. It is well that they should have respect for 
it. It is well that they should esteem the righteousness of its 
judgments. Those who would overthrow it would surely invite 
the rule of anarchy. ' 

The measure of popular confidence in it must depend largely 
upon itself. If it shall respect the law; if it shall justify the 
popular belief that with it ‘*the rule of justice is the law of 
the land,’’ it will rest secure in the national confidence. 

Mr. Justice Brown has wrought an honorable career because 
he has possessed in ample degree the judicial faculty ; because in 
the fullest and best sense he has had a conscience for the law. 
His government gave to him ‘‘the unstained sword of justice ; he 
has wielded it with stainless hands’’ and returned it untarnished. 

My friends, it is an honor to honor one who has been such an 
eminent public servant, one who is such an upright American 
citizen. 

Secretary Root spoke of the duties of the executive, legisla- 
tive, and judicial branches of the government. 
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ARE RAILROAD MONOPOLIES AUTHORIZED BY THE 
LAWS OF NEW YORK. 


To most lawyers, the inquiry contained in the title of this 
article would seem anomalous. The common law sustaining 
competition, and antagonizing its prevention, is deeply ingrained 
in our professional education. If the statutes of our State 
have overturned this fundamental principle, it is important that 
laymen, as well as lawyers should be apprised of this radical 
change in our jurisprudence. 

It is not long since our Court of Appeals reaffirmed the con- 
tinued existence of the common law against monopolies.! 

With the advent of corporations into general use, the doctrine 
condemning combinations became self-acting in respect to these 
legal agencies. They could not take any action of an organic 
nature without legislative permission. They could not lease, 
consolidate with, or purchase other enterprises, until that per- 
mission was obtained. Hence, they were debarred by the very 
nature of their being from undertaking any of the formal pro- 
ceedings which are necessary concomitants in the formation of a 
monopoly. 

As railroad construction progressed, there was a certain ex- 
tension of corporate powers, in a limited way. For example, 
the consolidation of continuous lines was permitted. The 
maximum latitude seems to have been incorporated in the act of 
1839, allowing parallel roads to lease each other; though this 
permission did not involve any change in the constituency of 
their corporate owners. After the civil war, the corporate 
development of the country proceeded in a geometrical ratio. 
With the accumulation of capital, the controllers of company 
enterprises sought to unify their organizations. Industrial and 
railroad corporations were aggregated into larger groups. 


1 In the matter of Davies, 168 N. Y. 89, 101. 
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The progress of these combinations produced an adverse public 
opinion, which was reflected in Federal and State legislation. In 
1890, both Congress and the Legislature of New York passed 
enactments which negatived these monopolistic schemes. About 
this time, our State was engaged in the revision of its corporation 
laws. It proceeded to deal with tliis great contemporaneous 
question in a comprehensive manner. For the first time in our 
history, the relations of corporations to the law of monopoly was 
made the subject of specific legislation. Our reviser’s seem to 
have been properly impressed with the fact that bodies politic 
were the main instrumentalities for accomplishing the baneful 
effects apprehended. They were not satisfied to allow our cor- 
porate jurisprudence to depend upon the common law inhibition 
against forming monopolies — which would apply to artificial as 
wellas natural persons. They affirmed that rule and inserted it 
in the Stock Corporation Law. With the added provision apply- 
ing to foreign corporations, it now reads as follows: — 

**Section 7. No domestic stock corporation and no foreign 
corporation doing business in this State shall combine with any 
other corporation or person for the creation of a monopoly or 
the unlawful restraint of trade or for the prevention of compe- 
tition in any necessary of life.”’ 

As all stock corporations are included in the prohibition, it is 
needless to enumerate the different classes of such corporations, 
or to state that Business and Railroad Companies are among 
their number. It suffices that this limitation on the powers of 
of Stock Corporations was made a foundation of our corporate 
system. 

In the Constitution of 1894, the trend of popular feeling 
against corporate, and particularly against railroad monopolies 
was exhibited in these provisions : — 

‘¢The Legislature shall not pass a private or local bill in any 
of the following cases : — 

‘*Granting to any. private corporation, association or indi- 
vidual any exclusive privilege, immunity or franchise whatso- 
ever.”” 

‘¢Granting to any corporation, association or individual the 
right to lay down railroad tracks.”’ 
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The courts have rejected all efforts to emasculate the limitation 
of New York corporate power contained in Section 7. In 
National Harrow Co. v. Bement, tlhe Supreme Court said: — 

‘*The words necessary of life do not control the entire sec- 
tion, but only limit and control the words following, the last 
disjunctive in ‘the section. This section is a disjunctive one and 
prohibits corporations from combining for three things: (1) 
** Creation of a monopoly;’’ (2) ‘* The unlawful restraint of 
trade ;’’ (3) The prevention of competition in any necessary 
of life.’’! 

This judgment was reversed upon the ground that the Short 
Decision did not adduce the evidence of monopoly to the Court 
of Appeals. But the above construction of the statute remains 
unquestioned by any court. 

Recently this section Seven has been the subject of contro- 
versy in connection’ with the combination of all the systems of 
transportation upon Manhattan Island. A corporation, called 
The Interborough-Metropolitan Company, was organized under 
the Business Corporation Act. Its object was to obtain the 
holding of the stocks of the several companies that owned and 
controlled the Surface, Elevated and Subway systems. There- 
upon application was made to the Attorney-General to proceed 
against this new corporation, on behalf of the people, and on 
the ground that it violated the above quoted provision of the 
law. Ina memorandum from the law officer of the State, the 
fact that this corporation constitutes a monopoly was conceded, 
but this declaration was followed by a refusal to proceed against 
it. The grounds on which this refusal is placed involve serious 
and even radical attacks upon the corporate law of the State, 
and therefore merit careful consideration, though coming from 
an executive official. 

It is claimed that other portions of the legislation, contained 
in the revision itself, conflict with the inclusive mandate against 
stock corporation monopolies. Indeed it is said that another 
section of the same stock corporation law — which authorizes 
the acquisition by corporations of stock in other corporations — 
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nullifies this primary provision in reference to monopolies. Let 
us see whether our revisers and legislators have been so awkward 
as to destroy their handiwork. 

It will facilitate the understanding of this important question, 
if the underlying legal nature of monopolies be recalled :— 

‘¢ The law concerning illegal combinations is a part of the law 
of conspiracy.’’! ‘* It is apparent that the test of the legality 
of a combination does not lie in its form.’’? *‘* The test of the 
validity of any combination is found in the purposes for which it 
was organized.’’* 

The general principle of statutory reconcilement is sufficient to 
maintain the potency of both the anti-monopoly and the 
hplding company Jaws. The permission given to corporations 
to acquire stock in other corporations does not give them 
the power to acquire a monopoly by utilizing this permission. 
At common law, the owner of one enterprise might purchase 
another enterprise, or several other enterprises, provided 
such purchases did not constitute a monopoly. Inallowing such 
stock purchases by corporations, the Legislature merely allowed 
them to do what individuals could do without legislation. But 
it did not permit them to do more than individuals — it did not 
permit corporations to form a monopoly under the guise of stock 
purchases. In short, the validity of such stock purchases de- 
pends upon the purpose with which they are made, as will 
appear from the judicial opinions. 

In the matter of the Attorney General, the Supreme Court 
said :— 

‘« It is also asserted that under the laws of this State, as well 
as those of Maine and of New Jersey, it was lawful for the 
American Ice Company to exchange its capital stock for the 
capital stock of the Consolidated and Knickerbocker Ice Com- 
panies. It is true that under Section 40 of the Stock Corpora- 
tion Law‘ this is so, and it has been held that that section 
authorized one corporation to purchase stock in another, although 
the result might be to destroy competition.”’ 


1 Sec. 170, Eddy on Combinations. 3 Sec. 297, 
2 Sec. 295. 4 L. 1892, ch. 688. 
VOL. XL. 36 
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‘¢ But it may happen that an act otherwise legal, if done with 
an illegal purpose or intent, becomes by virtue of such purpose 
or intent, illegal, and therefore to be condemned.”’ 

‘¢ While the law permits one corporation to buy and hold stock 
of another corporation, the Attorney General sufficiently alleges 
that this was done in this case for an unlawful purpose. He 
alleges in effect that the purpose of the alleged agreement or 
arrangement between these companies to so combine their inter- 
ests wis to create a monopoly in the ice business and destroy 
competition in the production, supply and sale of ice in the city 
of New York in violation of law, and that in pursuance of such 
agreement and arrangement, the American Ice Company ac- 
quired the stock of the other two companies.”’ 

‘* think, therefore, that he brings the case within the provis- 
ion of the law, which condemns every contract, agreement, 
arrangement or combination having for its purpose the creation 
or maintenance within the State of a monopoly of the production 
or sale of any article of common use or the restriction or pre- 
venting competition in the price or supply of any such article, 
and that his written application is sufficient to justify the order 
for examination which has been granted.’’! 

When this case reached the Court of Appeals, it was held to 
be distinctly subject to the law against combinations, notwith- 
standing the existence of the act authorizing stock purchases by 
corporations.? 

This claim of statutory conflict was eliminated by the above 
judgment in respect to the provisions of the additional act 
against monopolies. But the principle asserted is equally 
applicable to the case at bar. It was held in the case cited that 
the stock purchase authority of section 40 did not justify the 
disregard of an anti-monopoly restriction. It said to corpora- 
tions that they could buy other corporate stocks but that they 
could not buy into monopolies. 

The application of this decision to the present controversy is 
emphatic. If sections 7 and 40 were independent in their con- 
ception and consummation, a repeal of the anti-monopoly law 


2168 N. Y., p. 101, reported as 
Matter of Davies. 


1 32 Misc. Reports, pp. 12, 13. 
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would not be implied, but the laws would be harmonized. 
Moreover section 7 and section 40 are part of the same re- 
vision, and also of the same chapter of the revision. To im- 
pute a conflict and an implied repeal to parts of the same unit 
of legislation is inadmissible! From a narrower but effective 
point of view it should also be noted that in 1897, after the 
stock purchase section had become utilizable, the anti-monopoly 
section was amplified. When the conspiracy nature of a 
monopoly is considered, the above rulings of our courts are evi- 
dently sustained in principle. It is immaterial whether the 
promoters conspire to abuse the power given by statute, in 
order to create a monopoly; or conspire to utilize acts in pais, 
or any other form of organization. In neither case can the pro- 
hibition against corporate action for the creation of a monopoly 
be avoided. 

The logical application of the Attorney General’s view, if 
adopted by the courts, would result in the abolition of the law 
of New York against corporate monopolies, except in the case 
of monied corporations. The stock purchase law does not ex- 
clude any other class of corporations. Therefore, if corpora- 
tions may utilize its provisions to acquire monopolies, the rail- 
road companies of New York may form one single monopoly 
under one holding company. The industrial companies may 
also form their monopoly or monopolies. But fortunately 
courts do not abolish an entire body of law, like the law 
against monopolies, in this sweeping way; they harmonize such 
provisions, as shown by their judgments. 

But the learned Attorney General intimates that the statutes 
in reference to railroad corporations form a separate system of 
enactments, which he claims are not affected by the laws against 
monopolies. If this position were tenable, it is not easy to per- 
ceive its application to the Interborough-Metropolitan Com- 
pany — which neither owns nor operates railroads, but is a mere 
holding company, organized under the Business Corporation 
Acts. The validity of this corporation must be tested by its 
own corporate qualifications. The question is not affected by 


1 Bank of Metropolis v. Faber, 1 App. Div. 341, 344. 
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the powers which may be conferred on another class of cor- 
porations. The stock purchase law cannot be construed to 
allow a monopoly holding company of railroad stocks, and not 
of manufacturing stocks. 

However, there is no ground for excepting railroads from the 
anti-monopoly legislation itself. As shown above, Section 7 
includes all stock corporations in its prohibitions, and there is 
not a word on the face of this legislation to suggest any intent 
to absolve railroad corporations from its provisions. As instru- 
mentalities of commerce, they are peculiarly subject to legisla- 
tion of this character, and the enactment of our first anti- 
monopoly law contemporaneously with the Sherman law, con- 
firms its comprehensive language. Moreover, by our present 
Constitution, the Legislature is prohibited from granting cor- 
porations exclusive privileges, or the right to lay down railroad 
tracks — thus securing the people against transportation control 
being accorded to any particular body of men. 

To lay any foundation for the claim that the = law of 
New York authorizes monopolies in transportation, it must ap- 
pear that the railroad statutes confer such powers on those cor- 
porations to combine together, as are repugnant to the laws 
against monopolies. In view of the institutes of common and 
statutory law in reference to monopolies, it is difficult to per- 
ceive how this result could be attained without an explicit pro- 
vision allowing railroad monopolies. But as matter of fact, the 
constitutional and statutory provisions in reference to railroads 
are adverse to the entire contention. The consolidation, leasing 
or merger of parallel or competing lines, without the consent of 
the railroad commissioners, is prohibited. This is a special re- 
striction against the action of railroad companies. The trans- 
actions referred to may not create a monopoly, but they are 
particularly prohibited unless the consent of the State officials 
be obtained. Street surface railroads are alone excepted from 
this condemnation of transactions which may unite competing 
lines under the same governing power. But in the case at bar, 
subway and elevated roads—parallel and competing lines — 
are united under « common control. Hence, this combination 
on Manhattan is antagonized by the spirit of the legislation 
against combining parallel or competing lines. 
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Let us propound a stronger case for this combination. Let 
us suppose that the railroad law allowed consolidation, leasing, 
or merging of parallel or competing lines. This combination of 
Manhattan railroads would not be thereby legalized. 

Such permission would not constitute an implied repeal of the 
law against monopoly. The same principles and decisions (cited 
above) which prevent that result in the case of corporate pur- 
chases of stock would prevent the same result under such a rail- 
road law? All the railroad companies of the State could not, 
under such permission, consolidate for the creation of a monop- 
oly. But in this case there has been no consolidation and that 
method of corporate union, with its limitations cannot be 
invoked.! The question here relates to the utilization of a 
holding company. The statutory authority to employ that 
agency has no more reference to railroads than to any other 
form of enterprise. Hence, no support for the validity of a 
monopolistic holding company would be obtainable if such 
latitudinarian statutes in reference to railroads existed. But to 
invoke restrictive legislation against railroads in favor of a com- 
bination — which is not even organized under such legislation — 
is a double non-sequitur. 

From the foregoing statement it may now appear that the 
Legislature is not at fault —that it has not failed to provide 
adequate enactments for the annullment of this monopoly. The 
obstacle to that annullment consists in the construction which 
has been given by the learned official referred to. 

At least this result must be apparent: That the courts should 
be furnished an opportunity to pass on these legal questions. 

It must be obvious to the bar of the State that the disposition 
of such a controversy, by executive decision against the people 
was never intended. 

It would be insufferable that this juridical question should be 
absolutely and finally disposed of by an executive officer, how- 
ever eminent. Practically this would substitute such official for 
all courts of the State. As the people are not barred, the pro- 
ceeding may be instituted by another Attorney-General. 


Epwarp L. ANDREWS. 
New York, N. Y. 


1 People v. North River Sugar Refining Co., 121 N. Y. 592. 
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In the last number of the AmMertcan Law Review, there 
appeared an article entitled ‘* The Great Usurpation’’ by Mr. 
William Trickett, in which he urged that the power exercised by 
the judiciary in declaring null and void an act of the legislative 
body is without warrant and a usurpation. He says: ‘* But the 
makers of the Constitution no more intended an omnipotent 
judiciary than an omnipotent legislature. They did not con- 
template that their gift of legislative power should be ob- 
structed or annulled by an intermeddling court.’’ Again, 
when commenting upon the opinion of Chief Justice Mar- 
shall wherein he speaks of ‘* the essence of judicial duty,’’ the 
author says: ‘* It is evident that the Chief Justice draws his 
conception of the ‘essence of judicial duty’ from the depths 
of his own consciousness. He thinks the judge ought to have 
the power to sit in judgment on the conformity of the acts of 
Congress with the Constitution and to rebuke it by annulling its 
work. He clothes this thought with the phrase, this power is of 
the ‘ essence of judicial duty.’ It is not of the essence of judi- 
cial duty. Judicial duty has plenty of scope, without invading 
the province of Congress, and without arrogating the authority 
to brand it either with ignorance, or with disregard, of the sense 
of the Constitution.” 

All agree that this is a government of enumerated and limited 
powers. In McCulloch v. Maryland,! Mr. Chief Justice Marshall 
said: ** This government is acknowledged by all, to be one of 
enumerated powers. The principle, that it can exercise only 
the powers granted to it, would seem too apparent, to have 
required to be enforced by all those arguments, which its en- 
lightened friends, while it was depending before the people, 
found it necessary to urge; that principle is now universally 
admitted.’’ In Martin v. Hunter’s Lessee,’ the great Chief Jus- 
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tice also said: ‘* The government, then, of the United States can 
claim no powers which are not granted to it by the Constitution, 
and the powers actually granted, must be such as are expressly 
given, or given by necessary implication.’’? In Gibbons v. 
Ogden! he again said: ‘* This instrument contains an enumera- 
tion of powers expressly granted by the people to their govern- 
ment.”’ 

All further agree that each of the departments of the govern- 
ment — legislative, executive and judicial — moves separately and 
independently of the other, each supreme within its sphere of 
action, with the limitations of each distinctly outlined. In Loan 
Association v. Topeka,? Mr. Justice Miller, speaking for the 
Supreme Court of the United States, said: ‘‘ The theory of our 
governments, State and National, is opposed to the deposit of 
unlimited power anywhere. The executive, the legislative, and 
the judicial branches of these governments are all of limited and 
defined powers.’’ The absolute independence of the judiciary 
is indispensable to the endurance of a republican form of 
government. It has been so from the beginning, and was a 
maxim asserted by Montesquieu many years before the United 
States became a nation. After along service as a servant of the 
public, we find him exclaiming that ‘* there can be no liberty if 
the power of judging be not separated from the legislative and 
executive powers.”’ 

While the judiciary has been watchful of the unlawful en- 
croachments of the legislative power upon the constitutional 
guaranties, it has been equally watchful over similar en- 
croachments of the judicial power. The propriety of an 
act of Congress, therefore, has never by the judiciary been 
questioned; the severity of an act of Congress, therefore, 
has never by the judiciary been questioned; the causes 
upon which an act of Congress rested, therefore, have 
never by the judciary been rejected. In reviewing an act of 
Congress, the sole question with the judiciary has always 
been, Had the Congress the power to pass it? In Inter- 
state Commerce Commisson v. Brimson* Mr. Justice Harlan 
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speaking for the Supreme Court of the United States, said: 
‘*‘ The judiciary can only inquire whether the means devised in 
the execution of a power granted are forbidden by the Constitu- 
tion. It cannot go beyond that inquiry without entrenching upon 
the domain of another department of the government. That it 
may not do with safety to our institutions.’’ In Northern Se- 
curities Co. v. United States,! the same learned Justice, speaking 
for the Supreme Court of the United States, said: «* So long as 
Congress keeps within the limits of its authority as defined by 
the Constitution, infringing no rights recognized or secured by 
that instrument, its regulations of interstate and international 
commerce, whether founded in wisdom or not, must be submit- 
ted to by all. Harm and only harm can come from the fail- 
ure of the courts to recognize this fundamental principle of 
constitutional construction. Todepart from it because of the cir- 
cumstances of special cases, or because the rule, in its operation, 
may possibly affect the interests of business, is to endanger the 
safety and integrity of our institutions and make the Constitu- 
tion mean not what it says but what interesting parties wish it. 
to mean at a particular time and under particular circumstances. 
The supremacy of the law is the foundation rock upon which 
our institutions rest. The law, this court said in United States. 
v. Lee,? is the only supreme power in our system of govern- 
ment. And no higher duty rests apon this court than to 
enforce, by its decrees, the will of the legislative department of 
the Government, as expressed in a statute, unless such statute 
be plainly and unmistakably in violation of the Constitution. If 
the statute is beyond the constitutional power of Congress, the 
court would fail in the performance of a solemn duty if it did 
not so declare. But if nothing more can be said than that Con- 
gress has erred — and the court must not be understood as say- 
ing that it has or has not erred — the remedy for the error and 
the attendant mischief is the selection of new Senators and 
Representatives, who, by legislation, willjmake such changes in 
existing statutes, or adopt such new statutes, as may be 
demanded by their constituents and be consistent with 
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law.’’ More recently the same principle was. announced and 
adhered to; thus, in Matter of Heff,! Mr. Justice Brewer, 
speaking for the Supreme Court of the United States, said: 
‘‘It is not within the power of the courts to overrule the 
judgment of Congress.’’ So it appears conclusively that 
the judiciary, when guarding against the silent and unlawful 
encroachments of the legislative power upon the Constitution, 
has been equally observant that the limitations prescribed by the 
Constitution were intended for the judiciary as well as the legis- 
lature. The opinions of the Supreme Court further establish 
that whenever the validity of an act of Congress has been drawn 
in question, the duty of declaring it void, the court would avoid 
if it could. In C. B. & Q. R. R. Co. v. Iowa,? Mr. Chief 
Justice Waite, speaking for the Supreme Court of the United 
States, said: **A good government never puts forth its extra- 
ordinary powers, except under circumstances which require it. 
That government is the best which, while performing all its 
duties, interferes the least with the lawful pursuits of its 
people.”’ 

The Constitution provides that, ‘* This Constitution, and the 
laws of the United States which shall be made in pursuance 
thereof; and all the treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of 
the land; and the judges in every State shall be bound thereby, 
anything in the Constitution or laws of any State to the contrary 
notwithstanding. The language used admits of one inter- 
pretation. Of the standing of an act of Congress, then, there 
can be no compromise: it is either the supreme law of the land, 
or it is an absolute nullity. There is no middle ground upon 
which it may rest in case of doubt. If any discretion had been 
left with Congress to determine the standing of its act over 
the Constitution, authority for that discretion would have 
found place in the instrument. If the supremacy of the 
Constitution existed at the will of Congress, that section 
would have read in this wise: This Constitution, and the laws of 
the United States which shall be made in pursuance there- 
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of, * * * shall be the supreme law of the land, except when 
the Congress shall otherwise direct. In Hepburn v. Griswold,! 
Mr. Chief Justice Chase, speaking for the Supreme Court of 
the United States, said: ** Not every act of Congress, then, is 
to be regarded as the supreme law of the land; nor is it by every 
act of Congress that the judges are bound. This character and 
this force belong only to such acts as are ‘ made in pursuance of 
the Constitution.’ ’’ The Constitution further provides that, 
‘* The powers not delegated to the United States by the Consti- 
tution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people.’’? As the Constitution 
provides that a law must be made in pursuance thereof in order 
to have any standing, and that there are powers not dele- 
gated to the United States by the Constitution, the limitations 
upon the Congress are clear; for if omnipotent power had 
been conferred upon Congress and its act, whether or not in 
pursuance of the Constitution, stood as the supreme law of tlie 
land, there would have been no power to reserve to the States 
respectively or to the people. 

In March, 1789, the Constitution became effective. From 
that day until now every judge of the Supreme Court of the 
United States when taking the oath to support the Constitution 
of the United States, took it with the full knowledge that any 
act passed by the Congress not in pursuance of the Constitution 
was not a law. Andon the roll are found the great names of 
Marshall, Story, Taney, Curtis, Waite, Miller, Bradley and 
Field. And every judge who has sat in judgment in the 
Supreme Court of the United States from the beginning has in- 
terpreted the Constitution to mean that any law repugnant 
thereto was void. Every President of the United States, when 
taking the oath to ‘preserve, protect and defend the Constitu- 
tion of the United States,’’ took it with the full knowledge 
that any act passed by the Congress not in pursuance of. the 
Constitution was not a law. Lincoln so firmly believed in the 
supremacy of the Constitution and so faithfully kept his oath, 
that as President and Commander-in-chief of the army and 
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navy, he triumphed in a war by which it was decreed on the 
field of battle that the Constitution was the supreme law of the 
land and that it meant all that it declared. From that day until 
now, every member of the Senate and House of Representatives 
when taking the oath to support the Constitution of the United © 
States, took it with the full knowledge that any act passed by 
Congress not in pursuance of the Constitution was not a law. 
And on that roll are names of which America will always be 
proud. From that day until now, every judge of the District 
and Circuit Courts of the United States when taking the oath to 
support the Constitution of the United States, did so with the 
full knowledge that any act passed by the Congress not in pur- 
suance of the Constitution was not a law. And every judge who 
has sat in judgment has interpreted the Constitution. From 
that day until now, the governors, legislators and judges of 
every Stute when taking the oath to support the Constitution of 
the United States, took it with the full knowledge that any act 
passed by the Congress not in pursuance of the Constitution 
was not a law. 

The Constitution provides that Congress shall make no law 
abridging the right of the people to petition the government for 
a redress of grievances. Suppose the President should send to 
the Congress a message to the effect that it was no longer de- 
sirable that the people should petition the President or the 
Congress for a redress of grievances, and the Congress should 
enact that any person or persons who shall send to the President 
or the Congress a petition of any kind, on any subject shall be 
punished by imprisonment at hard Jabor. Notwithstanding 
this act, a number of persons sign and send to the Congress a peti- 
tion praying for the abolition of the sale of intoxicating liquors 
to the soldiers in the army of the United States. These per- 
sons are indicted and brought before a judge of the District Court 
of the United States, who is under oath to support the Consti- 
tution of the United States. The defendants contend that the law 
is unconstitutional and void, and on that issue their freedom 
depends. Now, the President of the United States may 
urge the enforcement of that law, and every member of his 
Cabinet may urge the enforcement of that law; the Congress of 
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‘the United States and every member thereof may urge the 
enforcement of that law; every officer of the army of the United 
States may urge the enforcement of that law; every officer of 
the navy of the United States may urge the enforcement of 
that law; every officer of the government from the highest to 
the lowest may urge the enforcement of that law; but any 
judge of the land whose ears are open to any other sugges- 
tions than that the law is an absolute nullity from beginning to 
end, violates the solemn oath he took to support the Con- 
stitution of the United States, and is wholly unfit to be called a 
judge. Rufus Choate, in the last great speech of his life (Ad- 
dress on Judicial Tenure, 1853), advocated that it was the duty 
of every judge, regardless of the circumstances, and regardless 
of public opinion, when he believed a law to be against the Con- 
stitution, so to declare. In these words he spoke: ‘‘ If a lawis 
passed by a unanimous legislature, clamored for by the general 
voice of the public, and a cause is before him on it, in which the 
whole community is on one side and an individual, nameless or 
odious, on the other, and he believes it to be against the Consti- 
tution, he must so declare,— or there is no judge.’’ 

It is absolutely indispensable to the safety and endurance of a 
free government that a law passed by the Congress not in pur- 
suance of the Constitution should not supersede that instrument. 
The framers of the Constitution were indeed far-sighted men. 
They were constructing the foundations for a new republic to 
take its place among the nations of the earth and henceforth to 
act its part in the history of the world. They knew that the 
life of the nation would not always be tranquil. In Cohens v. 
Virginia,! Mr. Chief Justice Marshall said: ‘* But a Constitution 
is framed for ages to come, and is designed to approach immor- 
tality, as nearly as human institutions can approach it.’’ In 
Martin v. Hunter’s Lessee,? Mr. Justice Story said: ‘*The 
instrument was not intended to provide merely for the exigencies 
of a few years, but was to endure through a long lapse of ages, 
the events ofwhich were locked up in the inscrutable purposes of 
Providence.’’ In Ex Parte Milligan, Mr. Justice Davis said: 
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‘* Those great and good men foresaw that troublesome times 
would arise, when rulers and people would become restive under 
restraint, and seek by sharp and decisive measures to accomplish 
ends deemed just and proper; and that the principles of Consti- 
tutional liberty would be in peril, unless established by irrepeal- 
able law. The history of the world had taught them that what 
was done in the past might be attempted in the future. The 
Constitution of the United States is a law for rulers and people, 
equally in war and in peace, and covers with the shield of its pro- 
tection all classes of men, and at all times, and under all circum- 
stances.’’ Mr. Jeremiah S. Black in his great argument in 
defense of the right of trial by jury, in Ex Parte Milligan, said: 
‘* When the Mississippi shrinks within its natural channel, and 
creeps lazily along the bottom, the inhabitants of the adjoining 
shore have no need of a dike to save them from inundation. But 
when the booming flood comes down from above, and swells into 
a volume which rises high above the plane on either side, then a 
crevasse in the levee becomes a most serious thing. So in peace- 
able and quiet times our legal rights are in little danger of being 
overborne ; but when the wave of arbitrary power lashes itself into 
violence and rage, and goes surging up against the barriers which 
were made to confine it, then we need the whole strength of an 
unbroken Constitution to save us from destruction.’’ 

Now, if there were no limitations on the power of Congress to 
enact laws, that body would, concededly, be possessed of omnipo- 
tent power. The Constitution provides that the trial of all crimes 
shall be by jury. In Rassmussen v. United States! the Congress 
had adopted a code for Alaska, one section of which provided, 
‘¢that hereafter in trials for misdemeanors six persons shall 
constitute a legal jury.’’ It was claimed that under the Sixth 
Amendment the accused was entitled to a trial by the common- 
law jury of twelve. This contention was sustained and the 
section of the code referred to was held null and void as repug- 
nant to the Constitution. In his concurring opinion, Mr. Justice 
Harlan said: ‘* No tribunal or person can exercise authority 
involving life or liberty, in any territory of the United States, 
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organized or unorganized, except in harmony with the Constitu- 
tion.”’ This was a prosecution for a misdemeanor in far-off 
Alaska, whose relations to the United States had not previously 
been judicially defined. Though under the dominion of the 
United States, an attempt was made to withhold the constitu- 
tional guaranties of life, liberty and property from its people. 
In Boyd v. United States,! Mr. Justice Bradley, speaking for 
the Supreme Court of the United States, said: ** It may be that 
it is the obnoxious thing in its mildest and least repulsive form ; 
but illegitimate and unconstitutional practices get their first 
footing in that way, namely, by silent approaches and slight 
deviations from legal modes of procedure. This can only be 
obviated by adhering to the rule that the constitutional pro- 
visions for the security of person and property should be lib- 
erally construed. * * * It is the duty of courts to be 
watchful for the constitutional rights of the citizen, and against 
any stealthy encroachments thereon. Their motto should be 
obsta principiis. We have no doubt that the legislative body is 
actuated by the same motives; but the vast accumulation of 
public business brought before it sometimes prevents it, on a first 
presentation, from noticing objections which become developed by 
time and the practical application of the objectionable law.’’ The 
Constitution provides that no person shall be deprived of his life, 
_ liberty or property without due process of law. If no limitations 
were upon Congress, then it might, with its omnipotent power, 
confiscate the property of a citizen and put him to death. 
The Constitution provides that the United States shall not 
confer titles of nobility. If no limitations were upon the 
Congress, then it might, with its omnipotent power, confer titles 
of nobility which would be destructive to the people of a free 
government. If no limitations were upon Congress, then it 
might, with its omnipotent power, and in one act of a few lines, 
legislate the Constitution out of existence, and all of the guar- 
anties embraced by that great instrument, into which are gath- 
ered the fruits of the wars and of the persecutions of the old 
world for centuries, and the liberties for which our fathers fought 
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and died, would beutterly lost tothe people of the United States. 
It has been said that the first section of the Fourteenth Amend- 
ment of the Constitution is fully worth to the people of the 
United States all that the great Civil War cost. But if 
the first section of the Fourteenth Amendment is worth to the 
people of the United States all that the Civil War cost in treasure 
and life, who may comprehend what the whole Constitution 
is worth to the people of the United States? And who would ever 
assent to the proposition, when he considers what the Constitu- 
tion cost and what it is worth to the people of the United States, 
that it is now, or ever has been, within the power of any Con- 
gress, or any President, or any judge, to put its or his power 
above one word of it. But it may be said that it was assumed 
that the legislature would not transcend its powers as prescribed 
by the Constitution, and that courts were not created to 
review its acts. The admission of such an argument would 
be that the Constitution existed by the grace of Congress. For 
the Constitution to exist by the grace of Congress is a situation 
awful to contemplate, and is absolutely refuted by the face 
of that instrument, which provides that all laws must be 
passed in pursuance thereof. And no well-organized mind 
would admit thatthe question of what the Congress may or may 
not do should be considered from the standpoint of grace. The 
question always has been, and always will be, considered from 
the standpoint of power. In Smyth v. Ames,! Mr. Justice 
Harlan, delivering the unanimons opinion of the Supreme Court 
of the United States, said: ‘*The idea that any legislature, 
State or Federal, can conclusively determine for the people and 
for the courts that what it enacts in the form of law, or what it 
authorizes its agents to do, is consistent with the fundamental 
law, is in opposition to the theory of our institutions. The duty 
rests upon all courts, Federal and State, when their jurisdiction 
is properly invoked, to see to it that no right secured by 
the supreme law of the land is impaired or destroyed by legisla- 
tion. This function and duty of the judiciary distinguishes the 
American system from all other systems of governments. The 
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perpetuity of our institutions and the liberty which is enjoyed 
under them depend, in no small degree, upon the power given the 
judiciary to declare null and void all legislation that is clearly 
repugnant to the supreme law of the land.’’ For nearly a cen- 
tury every member of the Senate and House of Representatives, 
when an important bill was receiving the consideration of either 
body, has constantly held in his mind this inquiry: Is it 
constitutional? This was prompted, not by what the Consti- 
tution authorized as the lawmaker interpreted it, but by what 
the judiciary would declare; but if the judiciary had no power 
to declare null and void an act of the legislative power not in 
pursuance of the Constitution, and the question of the consti- 
tutionality of an act of the legislature never arose in the mind 
of the lawmaker, the Constitution would be legislated out of 
existence in a single session of the Congress. The bills intro- 
duced and the debates thereon during the last session will clearly 
disclose that had the power not rested with the judiciary to 
declare void the law in case it went repugnant to the Constitu- 
tion, the latter would have been broken in pieces. There 
never was a time when the Constitution needed the protection 
of the judicial power as it needs it now; for in these days of 
upheaval and unrest it is the exception that a senator or repre- 
sentative in Congress is capable of viewing any subject with 
judicial calmness. 

The principle that a law repugnant to a written Con- 
stitution is void was in the minds of many great men before 
the Constitution of the United States became effective. 
Seven years before the principle was afloat in Virginia that 
an act of the legislative body repugnant to a written Con- 
stitution was void. An act of the General Assembly of that 
State passed in 1776, took from the executive the power of 
granting pardons to persons condemned for treason. It was 
contended that this act did not pursue the spirit of the Constitu- 
tion. In Commonwealth ». Caton,! the Court of Appeals of 
Virginia, composed of some of the great men of that day, 
among them George Wythe and Edmund Pendleton, discussed 
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the general subject. Of Chancellor Wythe, Patrick Henry 
once said: ‘Shall I light up my feeble taper, before the 
brightness of his noontide sun? It were to compare, the 
dull dew-drop of the morning, to the intrinsic beauties of the 
diamond.’’ It was with Chancellor Wythe that Henry Clay 
studied law. Of him his biographer says: ‘‘ As a judge of 
the bigh court of chancery, he was, necessarily, one of the 
judges of the first court of appeals; where he was the most 
forward, in favor of the power of the court to declare an un- 
constitutioual law void: and his argument, upon that subject, in 
the case of Commonwealth v. Caton and others will ever remain 
a monument to his honor.’’ In his opinion, Chancellor Wythe 
said: ‘*I have heard of an English Chancellor who said, and it 
was nobly said, that it was his duty to protect the rights of the 
subject, against the encroachments of the crown; and that he 
would do it, at every hazard. But if it was his duty to protect 
a solitary individual against the rapacity of the sovereign, 
surely, it is equally mine, to protect one branch of the legisla- 
ture, and, consequently, the whole community, against the 
usurpations of the other: and, whenever the proper occasion 
occurs, I shall feel the duty; and, fearlessly, perform it. 
Whenever traitors shall be fairly convicted, by the verdict of 
their peers, before the competent tribunal, if one branch of the 
legislature, without the concurrence of the other, shall attempt 
to rescue the offenders from the sentence of the law, I shall not 
hesitate, sitting in this place, to say, to the general court, 
Fiat justitia, ruat coelum; and, to the usurping branch of the 
legislature, you attempt worse than a vain thing; for, although, 
you cannot succeed, you set an example, which may convulse 
society to its centre. Nay more, if the whole legislature, an 
event to be deprecuted, should attempt to overleap the bounds, 
prescribed to them by the people, I, in administering the public 
justice of the country, will meet the united powers, at my seat 
in this tribunal; and, pointing to the Constitution, will say, to 
them, here is the limit of your authority; and, hither, shall you 
go, but no further.’’ Judge Pendleton, was who pronounced 
by Thomas Jefferson to be the greatest debater he ever heard, 
was President of the Convention in Virginia which considered 
VOL. XL. 37 


578 40 AMERICAN LAW REVIEW. 


the question of the adoption of the Federal Constitution. In 
his opinion he said: ‘* It has been very properly said, on all 
sides, that this act, declaring the rights of the citizens, and 
forming their government, divided into three great branches, the 
legislative, executive and judiciary, assigning to each its proper 
powers, and directing that each shall be kept separate and dis- 
tinct, must be considered as a rule obligatory upon every de- 
partment, not to be departed from on any occasion. But how 
far this court, in whom the judiciary powers may in some sort be 
said to be concentrated, shall have power to declare the 
nullity of a law passed in its forms by the legislative power, 
without exercising the power of that branch, contrary to the plain 
terms of that Constitution, is indeed a deep, important, and I 
will add, a tremendous question, the decision of which might 
involve consequences to which gentlemen may not have extended 
their ideas.’’ 

In Hayburn’s Case,! the judges — among them Chief Justice 
Jay, and Justices Cushing, Wilson, Blair and Iredell — had under 
advisement the question of the power of Congress to assign to 
the judiciary any but the judicial duties prescribed by the Consti- 
tution. They were unanimously of opinion that the Congress pos- 
sessed no such power under the Constitution. Their views, 
however, were not officially announced, and did not form the 
basis of a formal judgment of the court, for the Congress 
subsequently passed a law which rendered the decision unneces- 
sary. But in the great opinion of Chief Justice Marshall in 
Marbury v. Madison, the principle was announced by the Supreme 
Court of the United States that an act of Congress repugnant to 
the Constitution was void, and that principle now goes rolling 
downward with time. 

It is the power,of the courts to declare null and void an act of 
the Congress repugnant to the Constitution which chiefly dis- 
tinguishes this government from all other governments, and is 
the greatest safeguard to its endurance. It is this power in the 
courts that always has, and always will, secure the equal rights 
of citizens. And while the Supreme Court of the United States 
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has in the history of the nation declared acts of Congress void 
in cases not exceeding twenty-five, it has in a far greater num- 
ber of cases declared acts of Congress valid. But it is imma- 
terial whether the judgment of the court be for or against the 
validity of the law, for the power, when exercised, is the same. 
Happily the cases are in number few in which the public mind 
has disapproved, and the influence borne by the court in exercis- 
ing this power is so tremendous that it is beyond the capacity 
of the human mind to contemplate or comprehend. It is this 
power above all other powers that perpetuates to the people 
and their posterity the ‘‘ blessings of liberty ’’ which the Con- 
stitution was ordained to secure; and if the time ever comes 
when it may be said with any degree of certainty that the 
judicial power is failing to guard against ‘ silent encroach- 
ments ”’ of the legislative power upon the constitutional rights, 
then the liberties once secured by the Constitution become 
myths. Once the illegitimate legislative powers may unmolested 
gnaw, the Constitution will soon be undermined, and in turbu- 


lent times in days to come will be found to be but an empty 
shell. 
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NOTES ON CONFICT OF LAWS. 


APPLICATION OF THE FuLt Faitra anp Crepit CLausE To A DECREE 
ror Divorce. — The new doctrine recently announced in the five to 
four opinion delivered by the Supreme Court of the United States 
in Haddock v. Haddock, has created a decided commotion not 
Only in the court itself, but in the Bar of the entire country, it being 
generally regarded as a marked departure from established principles 
upon a vitally important subject. All lawyers supposed that a decree 
of divorce may be granted to a plaintiff lawfully domiciled within a State 
as against a defendant domiciled in another State, provided that the law 
of the domicil with respect to the personal service or publication be 
scrupulously observed. Such was supposed to be the meaning of 
Atherton v. Atherton.' According to Justice Holmes, while the decis- 
ion in Haddock v. Haddock professes to respect the conclusion 
reached in that case it really overrules it. He says: ‘* It is impor- 
tant to bear in mind that the present decision purports to respect and 
not to overrule Atherton v. Atherton. For that reason, among others, 
I spend no time in justifying that case. And yet it appears to me 
that the whole argument which prevails with the majority of the court is 
simply an argument that Atherton v. Atherton is wrong. I have tried 
in vain to discover anything tending to show a distinction between 
that case and this. It is enough to read Atherton v. Atherton to 
see that its whole drift and tendency now are reversed and its neces- 
sary consequences denied.’’ There can be no doubt that something 
has happened; Haddock v. Haddock has set up some new doctrine 
of far reaching importance not generally understood or accepted 
heretofore by the justices themselves. What is it? The head note 
tells the whole story: ‘‘ The mere domicil within the State of one 
party to the marriage does not give the courts of that State jurisdic- 
tion to render a decree of divorce enforceable in all the other States by 
virtue of the full faith and credit clause of the Federal Constitution 
against a non-resident who did not appear and was only constructively 
served with notice of the pendency of the action.’’ ‘Thus at ablow the 
court has decreed the nullity, so far as the full faith and credit clause is 
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concerned, of all decrees for divorce rendered in States having jurisdic- 
tion of the plaintiff in which the non-resident defendant did not 
appear and was only constructively served. In order to reach that 
conclusion the majority were compelled to assume the entirely unten- 
able position in conflict with the authorities, that a suit for divorce is 
a proceeding in personam and not quasi in rem. Mr. Justice Brown, 
speaking for the minority, has exposed that falacy in these convincing 
and trenchant terms: ‘‘ If such proceedings be in rem or quasi in rem, 
notice by publication is ordinarly deemed sufficient. But in case of 
actions in personam for the recovery of damages, personal service 
within the jurisdiction is vital to the proceedings. * * * A pro- 
ceeding for divorce is not in personam vor of an exceptional 
character, except so far as all proceedin in rem are governed 
by a different rule from that applicable =» proceedings in per- 
sonam. ‘The validity of the latter class depends upon personal ser- 
vice of the defendant being obtained within the jurisdiction. The 
validity of the former depends upon the jurisdiction of the court over 
the res —in this case the marriage relation, the domicil of plaintiff, 
and such jurisdiction over the defendant as is consonant with the gen- 
eral principles of the constitution with regard to due process of 
law. * * * The cases in the State courts, with a few exceptions, 
hereinafter noted, overwhelmingly preponderate in holding that where 
the plaintff has acquired a bona fide domicil in a particular State he 
may lawfully appeal to the courts of that State for a dissolution of the 
marriage tie, for all the causes permitted by its statutes, and may call 
in the non resident defendant by publication.’’ 

Certainly some very strong motive prompted the Supreme Court to 
disregard its own decisions and those which ‘‘ overwhelmingly prepon- 
derate’’ in the States in order to break down the validity of decrees 
in divorce cases in which non-resident’ defendants have been called into 
the court of the plaintiff’s domicil by publication. Undoubtedly the 
motive prompting such a change must have been a very potent one 
when we remember, to use the language of Justice Holmes that ‘‘ the 
decision not only reverses a previous well-considered decision of this 
court, but is likely to cause considerable disaster to innocent persons, 
and to bastardize children hitherto supposed to be the off-spring of 
lawful marriage.’” The real motive prompting this grave change of 
judicial policy is writ large in the current history of the times. A revo- 
lution has taken place in the public sentiment of this country on the 
subject of divorce by reason of the abuses that have arisen out of the 
employment of the process by those who have gone into other states for 
the purpose of acquiring a domicil solely for divorce purposes. From 
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Aristotle’s time until now the family has been regarded as the founda- 
tion of the State, and the sanctity of the marriage tie is the basis of the 
family. The future of this republic depends upon the preservation of 
the sanctity of that tie. The good people of this country are deter- 
mined to bring about new legal conditions which will render it very 
difficult if not impossible for people weary of an old martial relation and 
eager for a new one to end it simply by slipping away into some new 
and distant State with lax divorce laws. The impossibility of bringing 
about a concert of action between the States is stimulating a movement 
in favor of a constitutional amendment vesting in the federal govern- 
ment jurisdiction to enact a system of permanent and uniform law of 
universal application. In the meantime public opinion, impatient of 
delay, has found exp Qo: through a majority of the justices of the 
Supreme Court who haW manifested a willingness even to break away 
from their own rulings in order to advance a movement in which the 
nation is so deeply concerned. Those who study jurisprudence in its 
historical aspect can not be surprised at such a manifestation. Mr. 
Dicey, the successor of Blackstone at Oxford, has lately published a 
book entitled ‘* Law and Opinion in England, ’”’ in which he gives us 
to understand that the entire subject with which we are dealing is the 
outcome of judge-made law in which ‘‘ the beliefs and feelings’’ of 
the time are dominating factors. He says: ‘‘Hence whole branches 
not of ancient but of very modern law have been built up, developed, or 
created by the action of the courts. The whole body of rules, with 
regard to the conflict of laws (or, in other words, for the decision of 
cases which contain foreignelement), has come into existence during 
the last hundred and twenty, and, as regards by far the greater part 
of it, well within the last eighty, or even seventy years. But the 
whole of this complex department of law has neither been formed nor 
even greatly modified by Parliament. It is the product of an elaborate 
and lengthy process of judicial law-making. The courts or the judges, 
when acting as legislators, are of course influenced by the beliefs and 
feelings of their time, and are guided to a considerable extent by the 
dominant current of publicopinion. Eldon and Kenyon belonged to 
the era of old toryism as distinctly as Denman, Campbell, Erle and 
Bramwell to the age of Benthramite liberalism. But whilst our tribu- 
nals, or the judges of whom they are composed, are swayed by the pre- 
vailing beliefs of a particular time, they are also guided by professional 
opinions and ways of thinking which are, to a certain extent, indepen- 
dent of and possibly opposed to the general tone of public opinion.’”! 
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This last sentence explains why it was that Justtce White, while giv- 
ing expression lo the new and commendable manifestation of public opin- 
ton now prevailing in this country on the subject of divorce, made a 
very labored and technical effort to demonstrate that no innovation 
was really intended ; that Atherton v. Atherton still stands in full force. 
It would have been far better if the learned and acute spokesman of 
the majority had been a little more candid. If he had frankly stated 
in plain English just what the majority intended to do, and the excellent ~ 
motive that prompted their action, he would not have exposed them to 
the unanswerable charge made by Justice Holmes that while ‘‘ the pres- 
ent decision purports to respect, and not to overrule, Atherton v. 
Atherton,”’ it really annihilates it by wiping out ‘‘ its necessary con- 
sequences.’’ 


Renvor.— The Law Magazine and Review, of London, for May has 
the following to say on that important subject: ‘‘In Armitage v. 
A.G., the doctrine of Renvoi in a somewhat crude form was applied, 
to determine the question of the jurisdiction of a Dakota court to dis- 
solve an English marriage. The petitioner sought to have a subsequent 
Colorado marriage declared valid in England under the Legitimacy 
Declaration Act, 1888. As that was a marriage with a domiciled 
Englishman, the English court entertained thesuit. The alleged ground 
of invalidity was the prior marriage of the petitioner, then a British 
subject, with a domiciled citizen of New York. The prior marriage 
was supposed to have been got rid of in the following way. The Court 
authorized (according to English principles) to dissolve it was the 
court of the State of New York, the husband’s domicil. But, in the 
circumstances of the case, it was proved that the courts of New York 
were prepared to recognize a divorce granted in Dakota. Therefore, it 
was argued, the English court ought to recognize the Dakota decree as 
well. The dangers of such a mode of reasoning are potent. It is a 
very different thing to give effect to a decree in the husband’s domicil, 
and to give effect to what is supposed to be the law of the husband’s 
domicil as to the recognition of divorce passed in other jurisdictions. 
The President, however,' decided that he could treat the English 
marriage as dissolved, and made the declaration asked for. He took 
occasion to question Professor Dicey’s opinion that parties can confer 
jurisdiction in divorce upon any court by submission to it, but he held 
that the domicil of the husband in New York imported into the case 
all the New York theories of jurisdiction and rules of Private Inter- 
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national Law. It is to be noted that the President laid no stress on 
the fact that the divorce was granted by acourt of the parties’ nation- 
ality. The opinion is sometimes advanced that an English court is 
bound to recognize the decree of a foreign court regarding the status 
of its own subjects; and of conrse for this purpose the English court 
could not go into the question whether the Dakota or the New York 
court was the competent forum by United States law. But it is evident 
that to recognize foreign divorces of foreign subjects domiciled here, 
whilst declining to divorce British subjects domiciled abroad, would 
‘amount to a highly improbable abnegation of jurisdiction.’’ 


NOTES OF CURRENT TOPICS. 


NOTES OF CURRENT TOPICS. 


INDICTMENT AND ConvICTION OF SENATOR Burton. —In Burton v. 
United States, decided May 21, 1906, Senator Burton was indicted 
and convicted for violation of Section 1782 R. S., which provides 
that no senator shall receive or agree to receive any compensation 
whatever for any services rendered or to be rendered, to any person, 
either by himself or another, in relation to any proceeding in which the 
United States isa party or in any wise interested. This opinion 
affirmed the second conviction of Burton. A prior conviction in the 
District Court for the Eastern District of Missouri was set aside, upon 
the ground that the offense with which Burton was charged was not 
committed in the State of Missouri in which he was tried.' He was 
again indicted and the indictment was certified from the District Court 
to the Circuit Court for trial before Hon. Willis Vandevanter, Circuit 
Judge, which resulted in a conviction, which was sustained by the 
Supreme Court by a very carefully prepared opinion by Mr. Justice 
Harlan. Six important questions are disscussed, some of which are 
singularly close. At the threshhold it was contended that the section 
of the statute referred to was unconstitutional, in that it interfered 
with the legitimate authority of the Senate over its members. But 
that argument was promptly rejected by the court, and, after observ- 
ing that it was within the power of Congress to promote efficiency of 
the public service and enforce integrity in the conduct of such public 
affairs as are committed to the several departments, the Court said 
that the Congress ‘‘ may, in its discretion, enact any statute appro- 
priate to accomplish the objects for which the national government 
was established.’’ The court further said: ‘*‘A senator cannot 
claim immunity from legislation directed to that end, simply because he 
is a member of a body which does not owe its existence to Congress, 
and with whose constitutional functions there can be no interference. 
If that which is enacted in the form of a statute is within the general 
sphere of legitimate legislative, as distinguished from executive and 
judicial action, and not forbidden by the Constitution, it is the 
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supreme law of the land — supreme over all in public stations as well 
as over all the people.’’ 

It was next contended that the indictment did not present the case 
of a proceeding in which the United States was interested. But the 
court said: ‘‘ Our reading of the statute and the indictment leads 
to the opposite conclusion.’’ It was also contended that the evidence 
was not sufficient to justify the verdict of conviction. But the Su- 
preme Court very prominently declined to weigh evidence, there being 
sufficient to go to the jury. 

All trial judges of the courts of the Uuited States will profit by 
studying carefully the charge to the jury by Judge Vandevanter. 
For more than three years Burton’s case has attracted the atten- 
tion of the profession; the case was tried by counsel as able as 
the profession affords and was one the trial of which required the ut- 
most caution on the part of the trial court. Notwithstanding the 
difficulties attendant upon this most important trial, Judge Vande- 
vanter got his charge to the jury so nearly perfect that of it the Su- 
preme Court had this to say: ‘‘ In its charge to the jury the Circuit 
Court held the scales of justice in even balance, saying all that was 
necessary to guard the rights of the accused. Nothing seems to have 
beed omitted that ought to have been said nor anything said that was 
not entirely appropriate.’’ Far different were the views of that august 
tribunal on the charges delivered in criminal cases by the late Judge 
Isaac Parker of Arkansas, on which convictions seldom stood. 

It was contended that the defendant could not be indicted for two 
offenses,— one for agreeing to receive and the other for receiving, com- 
pensation, etc. But the court said: ‘* This is an erroneous interpre- 
tation of the statute, and does violence to its words.’’ 

Burton also contended that he could not be put twice in jeopardy. 
On his former trial in the District Court he was acquitted on an indict- 
ment charging him with having received compensation from one 
Mahaney, an officer of the Rialto Grain and Securities Company. On 
his second trial in the Circuit Court he was convicted on an indictment 
charging him with having received compensation directly from that 
company. After examining the two indictments and the evidence given 
on each, the court said: — 

‘¢ This shows that the two charges were not identical, in law, and 
that the same evidence would not have sustained each.’’ 

The last point is very close. It appeared that while Burton and the 
general counsel of the Rialto Company were traveling together in Illi- 
nois, the former agreed to become counsel for the company upon certain 
terms, and he was informed that only the company could conclude the 
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arrangement; these terms of employment were submitted to the com- 
pany at St. Louis by the general counsel, in the absence of Burton, 
were accepted by the company, and Burton was notified of their accept- 
ance by a telegram addressed to him at Washington by a representative 
of the company; the telegram was confirmed by a letter, which Burton 
acknowledged. Burton’s services were rendered in Washington and 
checks in payment of his compensation was sent to him there from 
St. Louis. Burton contended that the Circuit Court had no jurisdiction 
to try him because not having been physically present within the State 
he could not have committed acrime there. After reviewing many 
authorities Mr. Justice Harlan said : — ‘ 

‘‘It cannot be maintained, according to the adjudged cases, that the 
personal absence of the defendant Burton from St. Louis, at the time 
his offer was accepted, and when the agreement between him and the 
company was completed and became binding, as between the parties, 
deprived the Federal Court there of jurisdiction. He sent his offer to 
St. Louis with the intent that it should be there accepted and consum- 
mated. Having been completed at that city in conformity with the 
intention of both parties, an offense was, in the eye of the law, com- 
mitted there, and when the court below assumed jurisdiction of the 
case it did not offend the constitutional requirement that a crime against 
the United States shall be tried in the State and District where it was 
committed.”’ 


BLacKBURN EsTERLINE. 
CHICAGO, ILL. 


MunicipaL Ownersuip IN Great Britain. — The Journal of Political 
Economy for May, 1906, is for the most part devoted to a very inter- 
esting and important paper on this subject by Everett W. Burdett, 
a prominent lawyer of Boston. 

Mr. Burdett is particularly well qualified for this investigation inas- 
much as he has for many years given his attention to the law and busi- 
ness of electric lighting and of electric railways. Last year he went to 
England to study this subject, and collected material of which the pres- 
ent article is a summary. We have space only for a statement made at 
the beginning of the article of its purpose and for a summary of his 
conclusion at the end of it. We commend a perusal of the whole article 
to those who are interested in the subject. 

‘¢ In this article I shall confine myself to the following subjects of 
inquiry :— 

‘*Has municipal ownership and operation of public utilities been 
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successful in Great Britain? Ifso, to what extent? If not, in what 
respects has it failed? 

‘*T shall consider the causes which have led up to, and are respons- 
ible for existing conditions, whatever they are, and inquire whether 
it would be desirable, if practicable, to reproduce the same conditions 
in the United States. 

‘* Finally, I shall point out that, so far as the present status in Great 
Britain is desirable, it is owing to conditions which do not exist and 
cannot be duplicated in America.””’ * * * 


V. Summary. — ‘‘ First. The operation by British municipalities of 
public utilities of the kind under consideration has been successful, if 
at all, in the single particular of furnishing the service or supply at a 
fair price to a comparatively few persons. Aside from gas supply, it 
has not resulted in any considerable profit to the municipalities, the 
losses in electric lighting, traction, and telephone enterprises being fre- 
quent, while the profits when realized are generally not more than two 
or three per cent on the investment * * * the net result to date 
being an average loss. 

‘** Second. It is by no means conceded, but, on the other hand, is 
strenuously denied, even in England, that municipal trading, has, upon 
the whole, been successful, and British public sentiment is by no means 
settled upon that subject. 

‘* Third. The municipal supply of electricity for light, traction, and 
telephone service has been attended by certain serious results, which 
more than offset the success, if any, which has been obtained in the 
single respect above referred to, viz:— 

‘*(1) A most serious check upon the general development of the 
electrical industry in Great Britain, and, in consequence, upon the 
establishment of the manufacturing plants and facilities which would 
otherwise have grown up. 

‘*(2) An extremely restricted supply in the cases where the supply 
has been undertaken, resulting in the accommodation of the few, to 
wit, consumers, at the expense of the many to wit, rate-pay, non-con- 
sumers. 

‘*(3) The abnormal enlargement of the functions of local govern- 
ment, resulting in the discouragement of private enterprise and the 
creation of a large and increasing body of office holding voters. 

‘¢(4) A most serious enlargement of municipal indebtedness, and 
the creation of a class of voters who can be relied upon to support 
extravagant expenditures. 

‘** Fourth. The unfavorable results'realized in the development of the 
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electric industry are primarily traceable to the character of the legisla- 
tion and official regulations governing the matter, all of which, profes- 
sedly and in reality, are framed for the encovragement of municipal, 
and the discouragement of private enterprise; and also to the inertia 
and lack of business enterprise which are inseparable from municipal 
operation. 

‘These laws and regulations, not having worked well in Great 
Britain, should not be imitated or approximated in America. 

‘* Fifth. If a different view from that above expressed is taken of 
the character of the results achieved, and it is deemed advisable, if 
practicable, to duplicate the financial and technical results of British 
municipal undertakings in America, it will be impossible to do so, 
owing to the totally different political conditions obtaining in the 
municipalities of the two countries, respectively. Not only is the mu- 
nicipal civil service in Great Britain totally different from that in Amer- 
ica, and dependent for its character and tenure upon a wholly different 
system of laws and administration, but the public sentiment and educa- 
tion of the people of the two countries upon the subject is so opposed 
that the conditions in either country could not be reproduced, by leg- 
islation, ur otherwise, in the other. 

‘* Sixth. In view of all the foregoing considerations, it is manifest 
that the continued encouragement of the exploitation of private busi- 
ness by private capital, rather than the entrusting of business or quasi- 
business enterprises to municipal officials is the only sound course to 
be pursued in the United States.”’ 


Jury Triats EnGLanp as Formerty Conpuctep. — Sir John Hol- 
lams, in his reminiscenses entitled Jottings of an Old Solicitor, just is- 
sued, says that the judges in his day were much more reticent than 
the judges of more modern times. 

The mode in which trials by jury were formerly conducted was in 
many respects different to that which now prevails. Not only, as I 
have said, was the judge supposed to be impartial in the sense that he 
did not openly endeavor to influence the jury, but in the early days to 
which I can refer, the judge made very few remarks until he summed 
up. Notably, Lord Campbell repeatedly ejaculated go on, and when 
any point which he deemed immaterial was raised, he complained of 
the waste of public time. If a question of law arose as to the con- 
struction of a document or other like matter, he would defer it until 
the proverbial lunch-time. He would then tell the jury they might 
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retire for ten minutes, and then he would say to counsel he would, 
in the absence of the jury, hear the point of law. He thus occupied 
the interval of ten minutes, and having declined to stop the case and 
told counsel to address the jury the learned judge retired to his own 
room for luncheon, without regard to the speech of counsel; thus the 
business of the court was not for a minute suspended, and the pro- 
fessional men had no interval at all. 

While the sittings of the courts, when Sir John Hollams first knew 
them, were much longer—the courts at Guildhall sat, when I first 
recollect, at ‘‘ half past nine in the morning, and frequently until late in 
the evening ’’ —the duration of trials was much shorter. ‘‘ From one 
cause or another trials occupy much more time than they formerly did. 
It used to be the exception for a jury case to occupy more than one 
day. Now a seriously contested case is seldom concluded in a day.’’ 
Sir John Hollams attributes this to two causes —to the shorter judicial 
day, and to the examination of witnesses and the production of cor- 
respondence to an extent that was unknown in the old days. ‘‘ Prob- 
ably few judges,’’ he adds, ‘‘ realize the cost of jury trials. I have on 
several occasions estimated that the cost amounted to one pound per 
minute. This, no doubt, is exceptional, but I don’t think ten shillings 
a minute is so, and yet time is not unfrequently taken up by discussion 
of some other case or other arrangements.’’ 

A word of encouragement to the young practitioner. Mr. Justice 
Byles, when a young man, called on old Mr. Chitty, and asked him: 
**Is there any chance of success at the bar?’”’ Mr. Chitty: ‘* It is 
not a matter of chance at all. If a young man is blest with ordinary 
abilities and is determined to succeed he will do so. Itis not a matter 
of chance at all.’’ And Sir John’s own concluding words are: ‘I 
may be said to have been fortunate, but I believe that the road to such 
success as I have had is open to any young man entering the pro- 
fession who may choose to follow it, and devote himself to legitimate 
professional work, and abstain from money-lending, company-pro- 
moting, financing builders, and speculative business, and give con- 
stant, careful, and anxious thought and attention to the professiona 
business intrusted to him.’’ 


WRITTEN JUDGMENTS OR ORAL JUDGMENTS. — Those who are familiar 
with the law reports cannot have failed to observe the gradual increase 
in the practice in England of delivering oral judgments, even when the 
courts have taken time for consideration. A passage in a short life of 
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Lord Truro, which has just appeared, shows that his modus operandi 
was in striking contrast to that which we have just described. Lord 
Truro, better known as Sir Thomas Wilde, became Lord Chancellor in 
1850. He had then little experience of the practice in courts of 
equity, but made every effort, by assiduous labor, to supply his defi- 
ciencies. Itis stated that 130 of his decisions are reported. In the 
majority of cases he reversed the decrees of the court below. In only 
one of these cases was his own ruling appealed from, and then he was 
affirmed by the House of Lords. Yet he never felt sufficient confidence 
in himself to deliver his decisions ex tempore. The labor of writing 
his judments was intense, and caused a certain amount of delay, but 
when he resigned only seven of them remained undelivered. The ex- 
ample of this industrious Lord Chancellor has not been followed by his 
successors, and our judges at the present day seem disposed to forget 
the words of Lord Bacon: ‘‘ Reading maketh a full man, conference a 
ready man, and writing an exact man.’’ ‘Their procedure is wholly 
unlike that of civil tribunals on the continent, where the judments, 
even on questions of fact, are committed to writing, and state the in- 
ferences which have been drawn by the court. — The Solicitors Jour- 
nal, June 2, 1906. 


Wuen ts A Man Twenty-one? — “ It is often said that law is applied 
common sense,’’ said Professor John Wurts of the Yale Law School the 
other day, when in town. ‘‘ While it is true that law principles origi- 
nated in common sense, the law itself is the combined experience of 
many men; for no two men uninstructed in law will agree as to what 
is applied common sense. 

‘** Then there are many rules of law which undoubtedly have a com- 
mon sense origin, but conditions having changed, history fails to dis- 
close this origin. Yet these very rules must be retained in order not 
to shake personal and property rights. Therefore no man can depend 
on his own uninstructed common sense to know the law. 

‘* To drive this statement home, I have frequently put to an incoming 
law class the question, ‘When does an infant become of age?’ The 
answer is always unanimous? ‘ When he is twenty-one years old.’ 

‘* The next question appears ridiculous to some, and makes them 
laugh, while others set alleged common sense at work, and never with 
correct result: ‘ When is a man twenty-one years old?’ 

‘* One student says, ‘ On his twenty-first birthday,’ but of course he 
does not mean it, for he is about a year out of the way. Another 
ventures, ‘On the twenty-first anniversary of his birthday.’ This 
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sounds better, but even if correct is not specific enough. ‘ When he 
has completed his twenty-first anniversary ;’ ‘ At the beginning of that 
day ;’ ‘ On his twenty-first anniversary, at the precise hour of his birth,’ 
are other answers. 

‘* And then I surprise the guessers by saying that they are all 
wrong. 

‘*In computing time it is a general rule that the law disregards part 
of aday. In applying this rule, suppose a man was born just one 
minute before midnight on January 2, 1880. 

‘* At midnight he had lived but one minute, yet the day on which he 
was born was ended, and the law considered him one day old. So in 
computing the twenty-one years which a man must live in order to 
reach his majority we do not begin with the moment of birth, but with 
the commencement of the day of his birth. 

‘* Now, since we must start with the first moment of January 2, 1880, 
it is perhaps natural to say that this man did not become twenty-one 
years old until the close of January 1, 1901. Mathematically speaking 
this is true. 

‘¢ Twenty-one years in that sense requires that the last moment of 
January 1, 1901, should have arrived in order to make the man of age, 
and, obviously, he was of age at that point of time. But here again 
the rule is applied. 

‘* As the man was of age on the last moment of January 1, the law 
disregards the entire part of the day intervening between the first mo- 
ment and the last, and consequently he became in law twenty-one 
years old on the first moment of January 1, 1901, the day preceding the 
twenty-first anniversary of his birthday. 

‘*This rule is a part of what is known as the common law and is ap- 
plied in this country in all States where the common law of England 
has been adopted, and remains unchanged by statute. A man may 
vote or make a valid will on the day preceding the twenty-first anni- 
versary of his birthday, although the right in the one case and the ca- 
pacity in the other is given only to persons ‘ who have reached the age 
of twenty-one years.’’’ — From the N. Y. Sun. 


Tue Truts 1x Court. — The most famous question ever put by a 
judge from the seat of judgment was, ‘‘ What is truth ?”’? That it 
should have gone unanswered, if honestly propounded, had been aston- 
ishing; but the silence is well explained if we read into the question a 
nearer and more pertinent meaning: ‘‘ What have I — a judge — to 
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do with truth?’’ Is such a reading far-fetched? Assuredly, from that 
day on, it is often at the seat of judgment that the greatest pains have 
been taken to let the question go unanswered. ‘‘ What is proof?’’ 
has stood for a substitute. It is not always the same thing. 

The highest form of certainty is, as often as not, that of which the 
law can take no cognizance. That is its misfortune, and lies in the 
nature of things. But that the processes which the law allows should 
so often resolve themselves into a sustained effort to separate proof 
from truth is a fault which arises from a depraved practice. Every 
day, under our present legal system, some of the most brilliant intel- 
lects of this conntry are occupied in endeavoring to evade the truth, 
and extract not truth, but proof, from browbeaten witnesses; and 
every day honest witnesses see their own honesty turned to confu- 
sion because the law forces them to submit to a hostile inquiry which 
is not primarily directed to the elucidation of the truth. 

That is the darker side of a system which undoubtedly exists only 
because we believe that, inthe main, it serves the cause of justice. 
We may be mistaken, and may come some day to a remedy — to a per- 
ception, perhaps, that a judicial form of cross-examination may be 
more effective for the discovery of truth than the method to which we 
are now committed. Meanwhile, it may be interesting to note the 
kind of shortcoming which the lay mind constantly detects in the work- 
ing of the system, and more particularly that branch of the lay mind 
which makes its business the study of humanity. Quite recently such 
students may have seen in the papers a confession of murder which 
stood out from other reported confessions so often found false by rea- 
son of a quality which must have at once aroused their professional 
interest. Those students knew that that confession was true. 
In the sequel the man who made it -was discharged: no 
corroboration of his story could be found. How, then, am 
I to explain a certainty which stands without proof? I will put the 
case reversed. Supposing I had committed a murder of which I could 
give no proof beyond my own word. I know that there are certain 
minds — students of humanity — whom I could convince; and I know 
equally well that those are the minds which — were my confession 
false —I should find most difficulty in convincing. A good many 
years ago a great libel action took place, occupying many weeks and 
involving questions of art, wherein eye-witnesses, who thought they had 
seen, and artists, who had not seen, but knew, stood opposed. The 
legal decision went in favor of the eye witnesses, and only artists had 
certain knowledge that the decision was wrong; they had before them 
what was proof to themselves, but in a form which could not be com- 
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municated to the legal mind. Only by a side-windwas the fact made 
evident a few years later that the artists had been right. Here, then, 
are two cases where proof and truth stand with small relation the one 
to the other. 

It is not always so. In the most celebrated criminal case, short of 
murder, of the last twenty years, the expert lay mind—expert, I mean, 
in the human not the judicial sense — was left in no doubt as to the 
guilt of the defendant. Yet his conviction was secured by perjured 
evidence, and the most false witness given in the case was that which 
could least be shaken by cross-examination. There, then, out of .a dou- 
ble failure, halting truth and dubious proof arrived at a common end, 
but one that should not satisfy the legal conscience. It is such cases 
as these, far more than those flagrant miscarriages where the flaw can 
be traced and remedied, which detach the affections of many from judi- 
cial procedure, and indicate the very partial character of those truths 
which the law can demonstrate. A whole range of facts, which the 
human expert can clearly recognize, lies outside of legal cognizance 
altogether ; nor could they be brought forward with any hope of suc- 
cess before a jury of less than expert ability. 

Not long ago the public mind was occupied by a case of criminal 
conspiracy so astonishingly foolish and fantastic in all its details that 
lunacy seemed, at first sight, the only explanation. But no such thing 
could be proved, nor was it even put forward as a defense. I am not 
for suggesting that loss of liberty was not the right penalty for the 
offense; but I must refuse to see in it either criminal intent or mental 
aberration of the kind which we mean when we use the term lunacy. 
The man was merely a romancer, whose motives happened to be 
hatred — an extreme example of that class which finds entertainment in 
talking to itself. Love and hate work upon very similar lines; the 
lover is prone to indulge, when absent from his mistress, in the con- 
struction of imaginary situations — even to arrange for her reception 
the room which he knows she will never enter, and so in a thousand 
ways and acts to make her presence felt. Thus in a private theatre of 
his own he enacts the drama of his emotions; it helps him to live, it 
helps him to love; and we do not call him mad forit. In the case we 
are now considering hate, not love, was the motive force, and melo- 
drama was the medium chosen for its indulgence. The principal actor 
in that performance knew perfectly well that his agents were deceiving 
him — or rather not deceiving him at all, but taking their part in that 
make-believe which gave nourishment to his animosity and entertain- 
ment to his mind. Again and again he paid them for work which, on 
the letter of their instructions, they had failed to do — which had nearly 
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always been demanded of them in a form impossible to accomplish. 
The game was, of course, a dangerous one; had he chosen actors lack- 
ing the right artistic sense serious mischief might have befallen. Hap- 
pily they all played up to a man, till they grew tired of repetition; and 
one can hardly regret the exposure that followed in view of the intel- 
lectual delight which was afforded to the world by the triumph in the 
witness box of the shameless truth of very low class minds over the 
efforts of cross-examining counsel of the highest ability to confound 
their evidence. That, apart altogether from the many painful features 
of the case, was a most wonderful and impressive moral lesson. 

Within my recollection the most thorough setback to the skill of the 
cross-examiner has come from these types of witnesses —from the man 
of honor of unblemished reputation but no memory, from the man of 
business of fine ability but no principles, and from the offscouring of 
humanity with no prospeets and no shame. I can think now of indi- 
vidual and illustrative cases, and in each case the witness’s defeat 
carried him to triumph; lack of memory, lack of principles, lack of 
shame, gave to each witness a self-possession from which he could 
never be disturbed ; each was able to tell the truth as he saw it, and 
the wrecking efforts of cross-examination were of no avail. 

But is it well, human nature being what it is, that the browbeating 
of honest witnesses should find encouragement under our legal system? 
Men are quick to see when the claims of law and morality are opposed ; 
and the processes of the law are not held in quite such sacred regard 
in these days, when newspapers give detailed reports, as was the case 
in times past. The witness who stands upon his oath to speak the 
truth deduces a shady sort of moral when he perceives that truth is 
not the primary object in the mind of his cross-examination. Physical 
torture has been ruled out as a meuns for extracting evidence; but 
another sort has been substituted, and its publicity has undoubtedly 
weakened the popular sense that law means justice.— Laurence Hous- 
man, in the London Mail. 


Tue PusBiicatTion OF A PorTRaIT.— One of the points raised in the 
interlocutury proceedings in Corelliv. Ward is whether a person is enti- 
tled to restrain the publication of a portrait of himself made without his 
authority. In these days of portable cameras and ‘snapshots’ it is a 
question of some practical importance. There can be no doubt that 
the exhibition of a portrait or effigy may be defamatory on account of 
surrounding circumstances —e. g., where the likeness of a person not 


596 40 AMERICAN LAW REVIEW. 


convicted of any crime has been placed among those of notorious crim- 
inals. A caricature also may obviously be libellous. We are not 
aware, however, that there is any authority for the proposition that a 
human being has a kind of copyright in himself, by reason of which he 
can prevent unauthorized publications of his likeness, though cases can 
be imagined in which the offense against good taste might be so gross 
as to tempt one to wish that such a right could be established. The 
question will perhaps be raised again on the hearing of the action, and 
a judicial decision on it will be interesting.— The Law Journal, May 
19, 1006. 


HarpincGe Stantey Girrarp, Ear or Hatssory, till recently Lord 
High Chancellor of England, entered upon his eighty-first year on the 
3rd of September 1905. Although the longevity of English lawyers 
and judges is proverbial, it has seldom happened that a judicial officer 
is found at the age of fourscore discharging his duties with admittedly 
unimpaired physical and mental powers. 

The Chancellors of England have, as a rule, been a long-lived race. 
Camden died at eighty-one, Bathurst at eighty-six, Eldon at eighty- 
seven, Campbell at eighty-two, and Brougham and Lyndhurst at ninety. 
Lord Campbell, in his diary, after mentioning the ages of a number of 
Lord Chancellors, says, with some complacency and pride, that since 
the time of St. Swithen, who flourished about the middle of the ninth 
century, he, Lord Campbell, had been the only person who had held 
the Great Seal and exercised the functions of Chancellor after having 
entered his eightieth year. The achievement of Lord Halsbury is 
therefore quite exceptional. 

Lord Halsbury has held the Chancellorship for brief periods in two 
previous administrations, and is now in his eighteenth vear of office, 
but his record is yet far behind that of Lord Eldon, who held the seals 
for over twenty four years. 

At the recent banquet of the Hardwicke Society held in London, the 
6th of July 1905, the perennial vitality and fitness of Lord Halsbury 
were the predominant theme of the oratory of the evening. 

His official duties are multifarious and exacting. Inter alia he sits 
judicially in the House of Lords and in the judicial committee of the 
Privy Council; he is a member of the Cabinet; he presides over the de- 
liberations of the House of Peers ; in whose debates he most frequently 
takes part; he makes appointments to both High Court and county 
judgeships; he nominates magistrates ; selects sheriffs ; appoints clergy 
to crown livings; generally supervises the administration of justice; 
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promulgates countless rules of procedure and order; has the care of 
lunatics and wards in Chancery, and attends to a hundred and one minor 
duties, all taking time and atttention. 

In addition, the ceremonies of the court would be incomplete with- 
out the Chancellor, and Lord Halsbury is continually found delivering 
spirited and breezy speeches at public dinners and meetings of all 
kinds. He presided atthe farewell banquet to Mr. Choate in Middle- 
Temple Hall, on which occasion his remarks were both sympathetic and 
witty, and his most recent exploit was a charming speech in the French 
language at the luncheon given by the members of Parliament to the 
admiral and officers of the northern squadron of the French Republic in 
celebration of the entente cordiule. 

One of the judges at the Hardwicke dinner is authority for the state- 
ment that, not long ago, Lord Halsbury astounded an assembly of an- 

‘glican bishops by proclaiming, without apparent contrition, that he is 
in the habit of playing golf on the Sabbath day. 

Chancellor Thurlow, by the way, when staying at a country house 
at which a bishop was a fellow-guest, was asked by the latter if he 
would come and hear him preach on Sunday. 

‘*No,”’ said Thurlow, ‘‘ I am obliged to listen to your damned non- 
sense in the House of Lords, but there 1 can answer you, and I am 
damned if Iam going to hear you when I cannot reply.”’ 

Evidently, if Lord Halsbury is to be taken as a specimen, the Brit- 
ish race is not deteriorating physically. 

At the Hardwicke Society dinner referred to, Sir Edward Clarke, K. 
C., formerly Solicitor-General, speaking of Lord Halsbury, said that 
the Lord Chancellor was the greatest judge before whom he had ever 
practiced, and while his indomitable and perpetual youth might have 
disappointed the expectations of other people, those who were really 
interested in the efficient discharge of judicial duties could not but be 
thankful that the Lord Chancellor had been granted so long a period 
for the exercise of bis most excellent influence on the administration of 
the law. 

Other distinguished speakers coincided in the encomium of Sir Edward. 
In fact, members of the Bench of England may to-day piously look up 
to Lord Halsbury as the author and finisher of their judicial being, as, 
with only three exceptions, every judge now on the Bench owes his ele- 
vation to the late Chancellor. 

The great office of Lord High Chancellor of Great Britain and keeper 
of the Great Seal is certainly the most historic judicial position in the 
world. Probably it is also the most important, and a list of the predeces- 
sors of Lord Halsbury from the time of Augmendus, Chancellor under 
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king Ethelbert, A.D. 605, up to the present time, contains the names of 
many of the best known figures in English history. — From the Madras 
Law Times. 


Names AND THE Law. —Speaking generally, the law of England 
allows a person to assume and use any name, provided its use is not 
calculated to deceive or to inflict pecuniary loss. So the Court of Ap- 
peal lately laid down the law in Dockrell v. Dougall, and this attitude 
of the law is characteristic of our British love of liberty. French law 
is much more strict. It forbids any citizen to bear any name other than 
that which is expressed in the registry of his birth, orto add any sur- 
name to his proper name. German law is the same, only it goes a little 
further in imposing a penalty on anyone giving a false name to an 
official. In the United States — as appears from an interesting article 
by Mr. G. S. Arnold in the Yale Law Journal — the common law is 
the same as that of England, butit is rapidly being innovated upon by 
statute. In the State of New York a person is forbidden to engage in 
trade under a fictitious or assumed name. In Pennsylvania if a person 
wishes to change his name the Court of Common Pleas may decree such 
a change — which implies the necessity for a judicial sanction. In 
Massachusetts no change of name, except upon the adoption of a child 
or upon the marriage or divorce of a woman, is to be made, unless for 
sufficient reason, consistent with public interest and satisfactory to the 
court. Some similar control seems called for in our own law. Apart 
from trade name cases, the opportunity offered for concealing a per- 
son’s identity by the adoption of an alias or a succession of aliases tends 
to facilitate fraud and crime and to defeat the ends of justice. — The 
Law Journal, May 19, 1906. 


oF THE CuicaGo TorrENs System. — The Real Estate and 
Building Journal of Chicago has compiled the following figures, show- 
ing the operation of the Torrens System :— 


Applications filed from Dec. 1, 1902, to Nov. 30, 1908........ 410 
Applications filed from Dec. 1, 1903, to Nov. 30, 1904........ 321 
Applications filed from Dec. 1, 1904, to Nov. 30, 1905...... ° 386 
Certificates delivered during the year 263 
Certificates delivered during the year 606 
Certificates delivered during the year 1905........... deercescccece 1,210 


Applications pending and undisposed of Dec. 1, 1903......... 265 
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Applications pending and undisposed of Dec. 1, 1904......... 302 
Applications pending and undisposed of Dec. 1, 1905........ 302 

Collections during the year 1903: 
Certificates son 538.00 

Collections during the year 1904: 

Collections during the year 1905: 
44.30 
Extra fees for abstract Work........cccccccsssscssccccccccesecscescens 876.00 

$13,488.30 
Indemnity 1,442.50 
Number of parcels of land contained in applications filed in 

Tumber of parcels of land contained in applications filed in 

Number of parcels of land contained in applications filed in 

5,000 


Tae Tucker Case. — In a former number of this Review we gave a 
brief account of the trial and conviction of Tucker for the foul murder 
of a blameless and unprotected woman. This trial was accompanied by 
an unusual and highly reprehensible circumstance, namely that a daily 
paper of large circulation followed the trial day by day with reports of 
testimony and arguments intended to favor the prisoner. All the de- 
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cent portion of the community was shocked and disgusted with the course 
of this paper, which discovered after the conviction of the murderer 
that trial by newspaper, or by newspaper reporters, was not a popular 
thing, and its advocacy of the murderer’s cause ceased. 

Of the trial it has been well said: — ‘‘ It was not only a perfectly 
fair trial, so conducted as to reflect great credit on our judicial system 
as contrasted with the systems of other States, but the circumstances 
were extraordinarily favorable to the defendent; for our merciful rules _ 
of evidence and the fairness of the prosecuting officers left the jury in 
complete ignorance of facts in the prisoner’s past record of such sinister 
meaning that he could hardly have}hoped for an acquittal from any 
tribunal which knew them. If I am rightly informed there is no civil- 
ized country in the world except the British Empire and the United 
States where these facts would not have been introduced in evidence.’’ 

After the verdict his counsel asked for a new trial which was denied, 
the judges, distinguished for ability and experience, saying that in their 
judgment the verdict was well warranted by the evidence. Exceptions 
to the rulings of the justices were considered by the Supreme Judicial 
Court and overruled. Then followed a second motion for a new trial 
which was overruled. An application for s writ of error to the Su- 
preme Court of the United States was denied. The murderer’s counsel 
backed, it is said, by another newspaper of the kind that loves a sensa- 
tion, and always{wants one on hand to be displayed in letters several 
inches high, appealed to the public to petition the governor to commute 
the sentence!of death to imprisonment for life. His counsel while pro- 
testing that they were not engaged in an attempt’ to create or foster 
public opinion, and had{no desire to change the venue from the courts 
to popular opinion,’’ obtained signatures of one or two hundred thous- 
and persons, to their petition which they presented to the Governor. 
This was in fact an appeal to mob law. A lengthy hearing was given 
to the counsel and such witnesses as they chose to summon. 

By the Governor’s invitation the judges who sat at the trial of the 
prisoner were present at the hearing, and they reported to the Gover- 
nor as follows on the evidence offered :— 


After carefully considering the testimony to which we listened yesterday, 
we respectfully report as follows :— 

A large part of thistevidence was the merest hearsay, and could not have 
been considered in court. Much of this and also of the other evidence was 
only conjectural. The comparatively small portion that could have any legiti- 
mate bearing was cumulative, and not of a character that seemed to us to com- 
mand confidence or to! warrant any expectation that if produced at the trial it 
properly could have brought about a different result from that which was 
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reached. We cannot find that there would now be any material change in the 
testimony of the medical experts. We heard nothing to meet the strong evi- 
dence of guilt which was offered at the trial. Accordingly, if this were a ques- 
tion of setting aside the verdict of the jury, we should be unable to do so. 


Governor Guild denied the petition in an admirable decision in which 
he said in part :— 


I have read all the evidence presented in the lower court and the official 
stenographic report (2696 pages), of the proceedings in the Superior Court, 
together with various effidavits and reports submitted to me. 

I have given a lengthy hearing to the counsel for the prisoner and to all 
witnesses as to fact whom they chose to summon, even when the testimony 
offered was such as could not be heard in a court of justice, recognizing that 
the Governor, on a plea of clemency, is not bound by technical laws of evidence. 
I have personally examined the neighborhood of the murder and have on foot 
passed, with time tests, over the roads and ways about the Page house in 
Weston and at about the hour of the day when the murder was committed. 


In fact most of the evidence and mnch of the argument of counsel 
were wholly unworthy and unfit for the occassion. 

The Honorable Moorfield Storey, an eminent lawyer, a former presi- 
dent of the American Bar Association, and politically not in accord 
with the governor and his party, in an interview said: — 


In denying the petition which has been presented in behalf of Tucker 
the governor has rendered this community a very great service, and he is 
entitled to public support as well as to the private expressions of approval 
which come from all sides. 

Tucker’s counsel, carried away by excessive zeal, and the unthinking 
persons whom they have enlisted in his support have really attacked the 
whole judicial system of Massachusetts, the judicial system of every Anglo- 
Saxon State. 

Tucker has been tried by two of the ablest judges in Massachusetts and 
by ap excellent jury. Both judges and jury were satisfied of his guilt, but 
men who know nothing of the case (of the facts or the law), and who never 
saw either witnesses or accused, now condemn this tribunal and attack 
judges, jurors, prosecuting officers and every one else connected with the trial 
except the convicted murderer, to whom the law offered the opportunity, 
which he dared not accept, of telling his own story on the stand. 

If a man was ever fairly tried and convicted Tucker has been, and unless 
we are to substitute for the orderly procedure of our courts an irresponsi- 
ble trial by ignorant and excited men, unless we are to have lynch-pardons 
as well as lynch-executions the result which courts and governor have reached 
should be upheld by this whole community. 

No rights are safe if the judgments of courts are to be set aside by the 
editors and readers of sensational newspapers. 

He has reached a conclusion which the sober judgment of this community 
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approves, and the man or the newspaper who now attacks him for thus man- 
fully doing his duty is an enemy to the State. 


The prisoner after making a tardy profession of religion, but no con- 
fession of the crime was duly executed in accordance with the sentence 
of the court. 


Prisoner ReFusine To TestiFy His Own Benatr.—An interesting 
question arises in this present Tucker case. Why, in his trial by pub- 
lic opinion, which has made so much recent headway, should he pro- 
fit by the immunities of strict legal procedure, when that method of 
trialis discredited in its essentials? Jurymen were ordered to infer 
nothing from his failure to testify in his own behalf. The great pub- 
lic, if he is to be tried by them, untramelled by legal technicalities, 
are under nosuch orders. So long as human nature lasts, no one can help 
being influenced by the feeling that an innocent man under a grave 
charge, will prefer to tell his story. Of course an inexperienced wit- 
ness may be badly perplexed under cross-examination, but if his story 
is straight that truth would generally illuminate itself to the human 
nature of the jury. The jury failed to convict Nan Patterson, who 
took the stand. Snell, in this State, however, contributed largely to 
the jury’s impression of his guilt in doing the same thing. It is now 
usual for a mature person to avail himself of the presumption, which is 
almost ineradicable from human minds, that he is more likely to tell 
his story if he is innocent than if he is guilty, and so judges in 
their instructions to the jury are really asking them to yield some- 
thing, under the most emphatic commands of the law, of their intui- 
tive perceptions of justice. And it is right that they should, in a 
government by law and in the trial of a case by established judicial 
procedure. 

It will be recalled that Tucker, for whom thousands of petitioners 
are asking a trial out of court, did make a statement to the jury, as 
he was permitted to do. It was not under oath and was not evi- 
dence. Upon it he could not be cross-examined. When an attempt 
was made at a later stage to argue, in explanation of the finding of 
the knife and the stickpin together in his pocket, by alluding to bis 
statement to the jury, the court called a prompt halt, saying that 
reference to that statement could not be made, since it was not evidence 
in the case, but rather something that was said after the accused had 
availed himself of his constitutional right to furnish no evidence on 
the subject.—Boston Evening Transcript. 
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CrminaL Law Rerorm. — Mr. George W. Alger in the Atlantic 
Monthly for April of this year has an interesting article on this subject 
which we commend to our readers. We quote from it the following 
passages : — 

Just why, in a country in which the vast majority of judges are 
elected by popular vote, there should be expressed in law such a sup- 
erstitious terror lest a judge should give any expression of his own per- 
sonality, is puzzeling in the extreme. In many States, and particularly 
in those in which a firm and vigorous administration of justice is of 
urgent importance, the judge who presides at a criminal trail is not 
permitted by law to be a judge in any real or vital sense. He must not 
comment on the evidence, he must not review the facts and set them in 
coherent order before the jury, he must not sift the testimony and sep- 
arate the material from the immaterial, he must, above all things, 
refrain from expressing in any wise a personal opinion on anything, 
from the start of the trial to its close. He must deal out abstract 
rules of law, and leave the jury to their own devices, with such blind 
guidance in endeavoring to apply that law to the facts. If he sees 
them swayed by misleading eloquence, he must not set them in 
the path of reason for justice’s sake. He is a pilot who must not touch 
the wheel. The vigorous, commanding figure of the English judge is 
by law excluded from the great majority of our criminal courts. For 
example, the summary of facts in the charge which Justice Bigham 
gave a few years ago to an English jury in the sensational case of 
Whittaker Wright, the swindling promotor, would have meant an inev- 
itable reversal and new trial for ‘‘error’’ in any lynch law State in 
this country. 

The critics whom conditions of this kind have aroused are not solely 
among the laity. The demand for reform comes from an increasing 
number of law experts, who see in the criminal law itself the great 
wrong reason for the growth of American lawlessness. ‘‘ Respect for 
the constitntion is one thing, and respect for substantial fairness of 
procedure is commendable; but the exaltation of technicalities merely 
because they are raised on behalf of an accused person is a different 
and very reprehensible thing. There seems to be a constant neglect of 
the pitiful cause of the injured victim and the solid claims of law and 
order. All the sentiment is thrown to weight the scales for the crimi- 
nal, —that is, not for the mere accused who may be assumed inno-— 
cent, but for the man who upon the record plainly appears to be the 
villian the jury bave pronounced him to be.’’ 

This balancing the scales for the criminal, which Professor Wigmore 
deplores in the caustic sentences just quoted, is also appreciated by the 
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criminal classes. A negro arrested for a murder in the Indian Terri- 
tory told his captor very coolly that ‘‘ There was a man shot in Oswego, 
and nothing was done about it.’’ This quotation is from the record of 
the United States Supreme Court, to which this negro’s case had to be 
appealed three times before his conviction was affirmed, showing that 
the murderer’s confidence in the law was at least partially justi- 

President Roosevelt is not alone in his disgust at his inability to get 
at what he aptly described on his recent Southern trip as his ‘‘ own 
particular scoundrel,’’ the thieves in federal officialdom. His exper- 
ience is not an unusual one. It represents the rule rather than the 
exception. The frightful disclosures of the corruption of the Police 
Department in New York made by the Lexow investigation are not yet 
forgotten nor the almost complete absence of convictions obtained from 
the criminal courts of those whose blackmail operations filled hundreds 
of the sickening pages of that committee’s testimony. The more recent 
experience of Mr. Folk is well worth noting. He convicted the St, 
Louis boodlers, Faulkner, Lehman, Schneller and big ‘‘ Ed’’ Butler, 
the boss of St. Louis, for bribery, and one of them for perjury. These 
cases made a sensation all over the country. A great city was being 
cleaned. The big boodlers were being brought to justice, — civic 
righteousness was triumping, the newspapers told us from one end of 
the land to the other. 

Does the country know that all these convictions were subsequently 
reversed? Does it know that the decision that reversed the conviction 
of Butler himself ordered bis discharge from the custody of the law on 
so narrow a construction of the statute against bribery on which he 
was convicted that, if it is followed, bribery is as safe in St. Louis as 
directing an insurance company in New York? 


Tue Ricut To Work. — Recorder Goff of New York in passing sen- 
tence on Frank Hawkins, a striking ironworker convicted of having 
attacked and brutally beaten a strike breaker should be published 
broadcast among the labor unions of the country. Labor unions will 
be destroyed in the near future unless they reform their methods 
and wholly abandon their ways of violence. They injure themselves by 
such acts greatly more than employers or strike breakers could possibly 
injure them. Recorder Goff speaking to Hawkins said : — 


The law gives to you, and to every workingman, the right to organize for 
the betterment of your condition; the right to sell your labor to the highest 
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bidder; the right to refuse to work for any one that you do not like; the right 
to withhold your work except on conditions that are agreeable to you. The 
law even goes so far as to extend to you the right to persuade other men to 
adopt the same course, but when men representing organized labor step over 
the very broad and generous provisions of the law and use violence as an argu- 
gument to enfore their views upon their fellow-men, then the law is violated, 
and not only the rights of the individual are trampled upon, but the peace and 
safety of the community are indanger. I think every true friend of the work- 
ingman and every honest and sincere workingman must feel regret every time 
a@ man connected with a labor organization takes the law into his own hands 
and commits an acts of violence. 


Act ro ABo.isH Strikes anp Lockxouts. — The new volume of the 
Journal of the Society of Comparative Legislation just issued (New 
Series, Vol. 15) contains a review of the Legislation in the British Em- 
pire in 1904 (with an Introduction by Sir Courtenay Ibert), and also 
notices of recent Swedish, Egyptian, and American legislation. By 
far the most important is the Conciliation and Arbitration Act of the 
Australian Commonwealth, which prohibits industrial war altogether 
by enacting that ‘‘no person or organization shall on account of any 
industrial dispute do anything in the nature of a lock-out or strike, or 
continue any lockout or strike,’’ under pain of £1000 fine. A Court 
of Conciliation is constituted, with the duty to * act according to equity, 
good conscience, and the substantial merits of the case without regard 
to technicalities or legal forms,’’ and the power to prescribe aminimum 
rate of wages. 


Eye-Witnesses NoT ReviaB_e. — Prof. Claparede of the Geneva Uni- 
versity has been making some interesting experiments to prove the un- 
reliability of eyewitnesses of anevent, and also to prove the great de- 
terioration in the powers of observation due to the high pressure of 
modern life. 

Recently in one of his classes the professor brought in a man who 
was masked and his body hidden by a white shroud. The ‘‘ unknown’”’ 
stayed ten seconds in the classroom, made some signs, and then walked 
out. 

A few days later the professor asked his pupils to pick out the un- 
known’s mask, which was placed with ten others on a table. Four stu- 
dents only out of twenty-four chose the right mask, although it differed 
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in color and size from the others. Ten pupils chose different ones, and 
confessed that they were unable to decide. 

** You see,’’ said Prof. Claparede to his class, ‘‘how unreliable is 
the evidence of an eye-witness of an event, even in a law court and on 
his oath.”’ 

During further experiments the Swiss savant came to the conclusion 
that not one person in nine can give a correct description of a man 
whom they have looked at for ten seconds. Women, he believes, are 
much closer observers than men. 


A Sraintess Supreme Court. — In retiring from the Supreme Court, 
Justice Brown wrote to his associates: — 

‘*T rejoice that I am leaving the court at a time when it has never 
stood higher in the estimation of the people, nor when more important 
cases have been and. still are being presented for its consideration. 
The antagonisms, sometimes almost fierce, which were developed dur- 
ing the earliest decades of its history, and at one time threatened to 
impair its usefulness, are happily forgotten; and the now universal 
acquiescence in its decisions, though sometimes reached by a bare 
majority of its members, is a magnificent tribute to that respect for the 
law inherent in the Anglo-Saxon race, and contains within itself the 
strongest assurance of the stability of our institutions.”’ 

In this unofficial opinion, as in nearly all the formal pronouncements 
of the highest tribunal since the Dred Scott decision, the American 
people can most heartily concur. It is all too unfortunately the truth 
that respect for the law has been sorely taxed by lesser tribunals and 
by the men who write the law on statute books. But the faith of the 
people in the United States Supreme Court is both unshaken and 
justified. 

If so much could always be said of the other departments of the 
American governments! — The New York Press. 


Doss AN AUCTIONEER WARRANT THE TITLE TO THE Goops Waicn He 
Sets? — The question arose in a case in which the purchaser of cattle 
at auction which had been stolen, and which on the conviction of the 
thief he had to give up to the rightful owner, brought an action against 
the auctioneers to recover the price which he had paid for the cattle. 
The auctioneers had sold the animals as the property of a named prin- 
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cipal, and it was contended on their behalf that, as they were so sell- 
ing, they could not be held responsible for the defect of the title of the 
person by whom they were employed to sell. It is not quite clear 
whether the Sale of Goods Act 1893 touches the point, as the implied 
warranty of title on sale of chattels mentioned in Sec. 12 of that Act 
appears to apply only where the vendor is selling on his own behalf, 
but the authorities, which are all before the Act, seem to show that a 
person selling as agent, or in any special capacity, does not warrant 
the title to the goods he sells, and on this principle the auctioneers 
would escape liability. The County Court judge decided in their favor, 
and no doubt the decision is correct. — Law Times (London), June 2, 
1906. 


InpictMenT WitHout Proor. — On the question of returning an in- 
dictment against a man with no proof to convict District Attorney Je- 
rome recently said: ‘‘ A man who is indicted for crime, in spite of the 
theory of the law, has an indelible stain placed upon his name. I read 
in an editorial of a leading morning newspaper of this city, ‘an in- 
dictment is not a taint, but an opportunity.’ Ihave had quite a wide 
experience with indictments, but I have never known any one who de- 
sired the kind of opportunity which an indictment affords.’’ 


Psonoerapus as Evipence.—The use of a phonograph in a court of 
law as evidence, occurred, according to the newspapers, on a recent 
trial in the United States Court at Boston. Evidence of a similar char- 
acter, it is said by the press report, has been allowed in England. No 
regular report of these cases has yet come to hand. In the Boston 
case it is said that the phonograph was put in evidence to show the 
court the noise of the elevated cars, for which the plaintiff claimed 
damage to his business block. The evidence was objected to, of 
course, and, in support of its admission, the plaintiff’s counsel con- 
tended that a phonograph is one of the most accurate scientific record- 
ers, and that it is admissible in evidence on the same ground that pho- 
tographs are admissible. That photograps constitute proper evidence 
though stoutly denied at the outset, has been established in a great 
number of cases. X-Ray photographs have also been accepted in evi- 
dence. Another new kind cf evidence created by modern scientific 
developments is that furnished by telephones, and the right to put tele- 
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phone conversations in evidence, though not universally conceded, has 
been upheld in a number of decisions. 

Whatever restrictions or conditions the courts may impose on the 
use of phonographs in evidence, it is not to be doubted that they will 
ultimately come to be regarded by the courts as evidence no less re- 
liable than photographs, X-ray pictures, and telephones. — Madras 
Law Times. 


CrminaL Law —Has Its Apministration Broken Down? — The 
manner in which the Thaw case is kept before the public day in and 
day out, provides a striking commentary upon the disorderly phase of 
the particular period through which this country is at present passing. 
No one of the parties to the formal consideration of the assassination 
shrinks from publicity. Both delight in the greatest possible notoriety 
and add in every conceivable way to the sickening story. Professional 
dignity as well as governmental poise have been tossed overboard, while 
all hands gabble away as if there were no fundamental principles in- 
volved in the case. 

Young Thaw in a fit of temper, which is more likely a fit of inordinate 
vanity, discharges the firm of lawyers engaged to defend him, where- 
upon their successor steps to the center of the stage and begins to talk 
more swiftly and purposelessly than the prisoner himself. The elements 
which should be looked for in a crisis like this are entirely absent and 
in their place we have the forces and currents better suited to comic 
opera. No wonder that the world looks on with increasing surprise, 
mingled with indignation. It is beginning to ask itself if things are all 
wrong that such astounding indifference to the decorum of justice is 
shown? Perhaps light will be shed upon the situation by the following 
quotation from an address made by Judge Charles F. Amidon of the 
United States District Court before the Bar Association of the State of 
Minnesota, at its recent annual meeting.! Said he: — 

I say that our administration of the criminal law has broken down. 
It is an unworkable machine. I know we convict men and send them 
to the penitentiary; but I state it here as a fair statement of the ad- 
ministration of the criminal law in America that if a man has the means 
to employ able counsel, so as to make a fight, as we say, in the great 
majority of cases he can escape punishment for crime. The trial can 
be so protracted and enmeshed in such a complication of pleading and 


1 A copy of this address, revised appear in the next number of this 
with additions by the author, will REvIEw. 
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evidence as to result — not in every case, oh, no, but in the majority 
of cases — in error which, under this pernicious doctrine of presumed 
prejudice, will nullify a conviction. I appeal from this practice to the 
practice that has obtained across the water. The main features of 
that practice is not the doing away with the right of appeal; it is the 
other matter to which I have already pointed, viz.: that only substan- 
tial error shall be regarded. Something ought to be done by the legal 
profession to correct this confessedly serious fault of American law. 

Mind you, this is not the assertion of a man standing on the street 
corner and preaching the gospel of discontent, in the revelation of 
which he uses the collapse of courts of justice as an illustration of the 
need of a new order of political government. It is an experienced judge, 
who speaks from personal knowledge and seeks to arouse the interest of 
the bar, in order that a threatened evil may be averted. The rest of us 
can see at once that his remarks apply with uneasy force to the Thaw 
case. Itis perfectly obvious that the prisoner has no fear of being 
convicted, and it is the opinion of fully seventy-five per cent of the 
people one meets upon the street that after a prolonged trial he will 
escape punishment for his act. Itis of no importance whatever that 
he has changed counsel. Whoever finally appears in the case will rely 
upon the tricks of the profession to confuse the main issue and make 
conviction impossible. Already everything is being done that can be 
done to complicate the issue. As Judge Amidon would say, the trial 
will be so protracted and enmeshed in a complication of pleading and 
evidence as to probably result in error, which will nullify conviction. 
It is high time indeed that the leaders of the bar both on the bench and 
before it, emphasized the danger of the prevailing practice in the ad- 
ministration of the criminal law, in order that we may escape the revi- 
val of a frontier vigilance government, with trees and lampposts in use 
to teach men the necessity of order and the consequences of disorder. 

As for the Thaw case, there is one hope suggested by the deluge of 
publicity in which it is set. It is barely possible that the job will be 
overdone, and that when the time comes the public will be so generally 
surfeited with the nauseating details of the case that acquittal will be 
out of the question. While that will be better than escape through 
the breaking down of the criminal law, no outcome of the trial can be 
satisfactory which proceeds from other than an orderly and dignified 
consideration of the facts.— The New Haven Register. 


LyncHers DECLARED A Mos or Cowarps sy A NortH CAROLINA 
JupGE. — A special term of the Union county Superior Court convened 
VOL. XL. 39 
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at Monroe to-day for the trial of the nineteen alleged lynchers of John 
V. Johnson at Wadesboro on May 28. Judge Thomas J. Shaw, in 
charging the grand jury, said:— 

‘* There is no reason why we should deal with this question with 
gloved hands. I had just as well face itsquarely. The charge against 
these men overshadows all other charges on the docket. I don’t know 
what else is on the docket.”’ 

He emphasized then the oath they had taken, and said the only escape 
for guilty men is through perjury. So help him God, he declared to 
the jury, if justice should miscarry, he (the judge) would not be re- 
sponsible for it. He described the lynchers of Johnson as a mob of 
cowards and saterized their claim to good citizenship. 

He warned the jury against improper influences, and said that the 
issue here was clearly dawn between law and lawlessness, and that the 
men who participated in that mob are guilty of murder in the first 
degree. 

Four true bills were returned and one not a true bill, five cases being 
considered so far. Motion to quash the indictments was made and 
argued. 


Tecunicat Appeats In CriminaL Cases SHOULD NoT BE ALLOWED. — 
Andrew D. White, lately Ambassador to Germany and former presi- 
dent of Cornell University, in an address before the Cornell 
Summer School July 20, 1906, declared the time has come 
when technical appeals in criminal cases should no longer be allowed 
by the courts. Referring to the situation in New York city and speak- 
ing of District Attorney Jerome, Dr. White said: — 

‘*On him more than any other man thinking people throughout the 
State and nation are pinning their hopes that sundry cases of high 
crime now attracting notice may not become a lasting disgrace to the 
New York courts, and American justice. While the number of murders 
is rapidly increasing, procedure against them is becoming more and 
more ineffective, and in the light of sundry recent cases in New York 
and elsewhere, is seen to be a farce. One of the worst results of these 
cases is the growing opinion among the people at large that men with 
money can so delay justice by every sort of chicanery that there is vir- 
tual immunity from punishment for the highest crimes. I favor pre- 
venting appeals based on mere technical matters, and upon errors of 
trial judges in trifling matters of procedure and the like, which have 
usually nothing to do with the question of guilt or innocence.”’ 
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Tue Rieut Ace — Among the litigants before the English courts 
some years ago was a Mrs. Weldon, who, indeed, was so constantly at 
law that Baron Pollock once remarked: ‘* This lady has now such a 
very large business at the bar that we must give her every indulgence.”’ 
Mrs. Weldon was not abashed by the judges, and said many clever 
things in court. The reminiscences of the late John George Witt, K. 
C., include an anecdote of one of her appearances in the Court of Ap- 
peal. She was endeavoring to upset a judgment of Vice Chancellor 
Bacon, and one ground of complaint was that the judge was too old to 
understand the case. Thereupon Lord Esher said: ‘‘ The last time you 
were here you complained that your case had been tried by my brother 
Bowen, and you said he was only a bit of a boy, and could not do you 
justice. Now you come here and say that my brother Bacon is too 
old, What age do you want the judge to be?”’ ‘‘Your age,’’ promptly 
replied Mrs. Weldon, fixing her bright eyes on the handsome counte- 
nance of the Master of the Rolls. — From the Buffalo Commercial. 
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NOTES OF RECENT DECISIONS. 


A Nationa, Bank cannot as ABSOLUTE OwnER SHARES IN A 
PARTNESHIP IN SATISFACTION OF A Dest.'—The want of authority of a 
national bank to become the absolute owner, in satisfaction of a debt, 
of shares represented by transferable certificates in a partnership 
formed to purchase, improve, divide into lots, and sell a leasehold, is 
a valid defense to an action against it founded upon its liability for the 
partnership debts. 


Mr. Justice Holmes delivering the opinion of the Supreme Court of 
the United States said in part: — 


The question of substantive law presented is not without difficulty. Itis 
not disposed of by the general proposition that a national bank may take, by 
way of security, property in which it is not authorized to invest, and may 
become owner of it by foreclorure orin satisfaction of adebt. It is not dis- 
posed of even by the decisions that it may acquire stock ina corporation in 
this way and so subject itself to the liability of a stockholder for the corporate 
debts. * * * For it does not follow that because the interest in a part- 
nership is represented by a paper certificate in form more or less resembling 
a certificate of stock in a corporation and transferable like it, a national bank 
can take the partnershlp certificate to the same extent that it could take the 
stock. 

We are of opinion that with the liability as partner all liability falls. The 
transfer of the shares to the bank was not a direct transfer of a legal interest 
in the leasehold, which was in the hands of trustees. It was simply a transfer 
of a right to have the property accounted for and to receive ashare of any 
balance left after paying debts, and the acquisition of this right was incident 
solely to membership in the firm. If the membership failed the incidental 
rights failed with it, and with the rights the liabilities also disappeared. 
Becoming a member of the firm was the condition of both consequences. As 
the bank was not estopped by its dealings to deny that it was a partner, it was 
not estopped to deny all liability for partnership debts. 


Contract ror SERVICE IN ProcurinG LEGISLATION UPON A MATTER 
or Pus.ic Interest ILLEGAL.— An agreement to sella tract of land at a 
specified price if the offer should be accepted within the time men- 


1 Merchant’s Nat. Bank wv. Wehr- 1906). Justices Harlan, Brewer and 
mann, 26 Sup. Ct. Rep. 613 (May 14, McKenna dissenting. 
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tioned is unenforceable, as contrary to public policy, where made in 
part consideration of services rendered before and after the making of 
the agreement, in bringing the property to the attention of committees 
of Congress as a suitable and appropriate site for a hall of records, 
although the actual services rendered may have been legitimate.’ 

Mr. Justice Holmes delivering the opinion of the Supreme Court of 
the United States said in part: — 


The general principle was laid down broadly in Providence Tool Co. v. Norris 2 
that an agreement for compensation to procure a contract from the government 
to furnish its supplies could not be enforced, irrespective of the question 
whether improper means were contemplated or used for procuring it. And it 
was Said that there is no real difference in principle between agreements to 
procure favors from legislative bodies, and agreements to procure favors in the 
shape of contracts from the heads of departments.4 In Marshall v. Baltimore 
& O. R. Co.,5 it was said that all contracts for a contingent compensation for 
obtaining legislation were void.® 


FEDERAL INTERFERENCE WITH STATE ADMINISTRATION OF CRIMINAL 
Law. — Federal courts have no power to interfere by habeas corpus 
with the imprisonment of a person under a judgment of conviction of a 


crime in a State court, if that court had jurisdiction to try tne case, 
and jurisdiction over the person of the accused, and did not lose such 
jurisdiction during the trial.7 

Mr. Justice Peckham speaking for the Supreme Court of the United 
States, said in part: — 


Our power to interfere in cases of this nature is limited entirely to the 
question of jurisdiction. Ifthe State court had jurisdiction to try the case, 
and had jurisdiction over the person of the accused, and never lost such juris- 
diction, the Federal Circuit Court was right in denying the application of 
petitioner for a writ, and its order must be affirmed. A writ of this nature 
cannot perform the function of a writ of error. * * * A perusal of the 
charge of the court to the jury shows that the whole case was presented to the 
jury upon the evidence that was produced in court. Upon all the evidence 


1 Hazleton v. Sheckels, 26 Sup. Ct. 
Rep. 567; Sup. Ct. April 23, 1906. 

22 Wall. 45, 54, 17 L. ed. 868, 870. 

3 McMullen v. Hoffman, 174 U.S. 
639, 648, 43 L. ed. 1117, 1121, 19 Sup. 
Ct. Rep. 839. 

4 2 Wall. 55, 17 L. Ed. 870. 

516 How. 314, 336, 14 L. ed. 953, 
962. 


6 Citing among other cases, Clip- 
pinger v. Hepbaugh, 5 Watts & S- 
315, 40 Am, Dec. 519, and Wood »v. 
McCann, 6 Dana, 366. See also Mills 
v. Mills, 40 N. Y. 543, 100 Am. Dec. 
535. 

7 Valentina v. Mercer, 26 Sup. Ct. 
Rep. 368; (Sup. Ct. Mar. 12, 1906.) 


614 40 AMERICAN LAW REVIEW. 


given the court stated to the jury that there was no evidence to show that the 
defendant killed the deceased in her necessary self-defense, and the court in- 
structed the jury that it would not be justified in acquitting the defendant on 
the ground of self-defense. The court further said that there was no question 
of man-slaughter in the case, and that, not only as a necessary conclusion 
from the evidence, but upon the admitted facts in the case, the defendant was 
guilty of the crime of murder, and the only question left for the consideration 
of the jury was whether it was murder in the first degree or second degree. 
* * ~ * * * * * * * * 
The charge of the court was the subject of review by the court of last resort 
of the State of New Jersey, and it was held by that court to be without 
error. Upon the record in this case there can, in our judgment, be no pos- 
sible doubt that the petitioner has had a valid trial by a court having juris- 
diction of the subject-matter and of the person of the accused, and that there 
was no loss of jurisdiction over either at any time during the trial. What 
effect was to be given by the court to the admission of counsel (above set 
forth) was a question of law for the court to decide, and the charge of the 
court did not oust it of jurisdiction to proceed in the trial of the case. This 
is to us so plain a proposition that it is unnecessary to enlarge upon it. 


Foreign Corporations — Revocation oF LIcENsE FOR REMOVING 
Cause To A Feperat Court. — A State may provide by its legislation 
that if a foreign insurance company shall remove to a Federal Court 
a case which has been commenced in a State court, the license of such 
company to do business within the State shall thereupon be revoked.! 

Mr. Justice Peckham delivered the opinion of the Supreme Court 
of the United States and in conclusion said : — 


Thus it is admitted that a State has power to prevent a company from 
coming into its domain, and that it has power to take away its right to remain 
after having been permitted once to enter, and that right may be exercised 
from good or bad motives; but what the companies deny is a right of a State 
to enact in advance that if a company remove a case toa Federal court its 
license shall be revoked. 

We think this distinction is not wellfounded. Thetruth is that the effect of 
the statute is simply to place foreign insurance companies upon a par with the 
domestic ones doing business in Kentucky. No stipulation or agreement being 
required as a condition for coming into the State and obtaining a permit to do 
business therein, the mere enactment of a statute which, in substance, says if 
you choose to exercise a right to remove a case into a Federal court, your 
right to further do business within the State shall cease and your permit shall 
be withdrawn, is not open any constitutional objection. 


1 Security Mut. Life Ins. Co. v. dissenting opinion in which Mr. Jus- 
Prewitt, 26 Sup. Ct. Rep. 619 (May 14, tice Harlan concurred. 
1906.) Mr. Justice Day delivered a 
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This decision, in the opinion of the minority (Justices Harlan and 
Day) is far reaching in its effect and will lead to legislative confusion 
in addition to requiring corporations to surrender certain rights guar- 
anteed by the Federal Constitution as a condition to doing business 
in a State. 


Tue PRIvILEGE aGainstT afforded by U. S. 
Const. Fifth Amendment, is purely personal to the witness, and he 
cannot claim the privilege of another person or of the corporation of 
which he is an officer or employee.' 


Mr. Justice Brown, speaking for the Supreme Court of the United 
States, said in part: — 


The authorities are practically uniform on this point.2 In New York L. 
Ins. Co. v. People * the privilege was claimed by a corporation, but the agent 
of an insurance company was permitted to testify in a suit for the recovery 
of a statutory penalty to facts showing the performance by the corporation of 
the act prohibited. Indeed, the authorities are numerous to the effect that an 
officer of the corporation cannot set up the privilege of a corporation as 
against his testimony or the production of their books. 

The questions are the same as those involved in the Hale case.4 


Interstate Commerce — Ricut To CHarGe Rates SCHEDULED WITH 
InTERSTATE CommMERCE Commission. — A common carrier may exact the 
regular rate for an interstate shipment, as shown by its printed and 
published schedules on file with the Interstate Commerce Commission 
and posted in the stations of such carrier, as required by the interstate 
commerce act, although a lower rate was quoted by the carrier to the 
shipper, who shipped under the lower rate so quoted.® 

Mr. Justice White delivering the opinion of the Supreme Court of 
the United States said the case is within the principle of and is ruled by 
the decision in Gulf C. & S. F. R. Co. v. Hefley.® 

Upon the authority of that case the Supreme Court of Alabama denied 
the liability of a railroad company in a case of similar eharacter to that 


1 McAlister v. Henkel, 26 Sup. Ct. 3 195 Ill. 480; 63 N. E. 264. 
Rep. 305 (Sup. Ct. U. 8S. March 12, 4 Hale v. Henkle, 26 Sup. Ct. Rep. 
1906). 368 (Sup. Ct. U. S. March 12, 1906). 
2 Com. v. Shaw, 4 Cush. 594; 50 Mr. Justice Brewer dissenting. 
Am. Dec. 813; State v. Wentworth, 65 5 Texas & Pac. Rh. Co. v. Mugg, 26 


Me. 234, 241, 20 Am. Rep. 688; Ex Sup. Ct. Rep. 628. (May 14, 1906). 


Parte Reynolds, 15 Cox C.C.108, 115. = * 158 U. 8. 98. 
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under review.' The opinion of Chief Justice Brickell so aptly reviewed 
and declared the effect of the decision in the Hefley Case that we adopt 
the same in disposing of the present controversy. The Alabama court 
said: The clear effect of the decision was to deelare that one who has 
obtained from a common carrier transportation of goods from one State 
to another at a rate, specifled in the bill of lading, less than the pub- 
lished schedule rates filed with and approved by the Interstate Com- 
merce Commission, and in force at the time, whether or not he knew 
that the rate obtained was less than the schedule rate, is not entitled to 
recover the goods, or damages for their detention, upon the tender of 
payment of the amount of charges named in the bill of lading, or of any 
sum less than the schedule charges; in other words, that, whatever 
may be the rate agreed upon, the carrier’s lien on the goods is, by force 


of the act of Congress, for the amount fixed by the published schedule 
of rates and charges. 


PosticaTion oF A.LiseL. — A business man, whose"duty it may be 
to write matter defamatory of another, ought in his own interest to do 
his own work, and to take care that no one shall see his letter before 
it reaches the hands of the person to whom it is addressed. If he fol- 
lows the usual routine of his office as to typewriting and taking a copy, 
he may find to his cost that there has been a publication to his servants 
for which he cannot claim privilege. Thus in Pullmanv. Hill,? defendant's 
manager dictated a letter to a shorthand clerk, who transcribed it by a 
typewriting machine, after which it was signed and given to the office- 
boy to be press-copied, and the Court of Appeal held that there was a 
publication both to the typewriter and to the office-boy. Dr. Odgers 
questions the publication to the typewriter on the ground that the dic- 
tation of the letter could only be a slander, and to the office-boy, on 
the ground that, as press-copying is only a mechanical process, there 
was no publication to him unless he made himself acquainted with the 
document; but the decision is, of course, binding on every Court ex- 
cept the House of Lords. In Edmonson v. John Burch & Co., Lim., 
the defendant’s managing director, composed a telegram which was 
dictated to one clerk to be typewritten, and copied by another clerk 

Mr. Justice Lawrance said that he was bound on the authority of Pull- 
man v. Hill to hold that there was a publication to the defendant’s 
clerks, and it seems indeed impossible to distinguish the cases. — Law 
Journal (London). 


1 Southern R. Co. v. Harrison, 119 260 Law J. Rep. Q B. 299; L. R. 
Ala. 539, 43 L. R. A. 385, 72 Am. St. (1891) Q. B. 524. 
Rep. 936, 24 So. 552. 
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Restrictive Covenant Not Gor Rip or Bry ADVERSE PossEssION AS 
Acainst THE Covenantor.'— A restrictive covenant affecting land is 
not merely a contract, but creates an interest in the nature of a nega- 
tive easement. Hence a person who acquires a title to land by pos- 
session adverse to that of the covenantor does not get rid of the re- 
strictive covenant in consequence of the statutory extinction of the 
covenantor’s title. The covenant creates an over-riding interest, and 
until something is done to infringe the covenant and put the covenan- 
tee upon the assertion of bis right, his title to the benefit of the cove- 
nant is not affected, and he can enforce it against the new possessory 
owner. The interest, indeed, being equitable, will cease so soon as 
there is a conveyance to a purchaser for valuable consideration without 
notice. But a purchaser from the possessory owner, who has been 
content to accept less than a forty years’ title, cannot rely upon want 
of notice, if the investigation of title for the full period would have 
revealed the existence of the covenant. 


DEED oF SCHOOL WITH AGREEMENT THAT GRANTEE SHALL NOT TEACH 
Rexieious Doctrines CONTRARY TO THOSE PREVIOUSLY TAUGHT BY THE 
Grantor. — The American Board of Foreign Missions in 1849 trans- 


ferred to the Hawaiian government the Lahainaluna school property 
on condition that ‘‘ the said institution shall be continned at its expense 
as an institution for the cultivation of sound literature and solid science, 
and further that it shall not teach or allow to be taught any religious 
tenet or doctrine contrary to those heretofore inculeated by the mis- 
sion,’’ etc., and that in case of nonfulfilment of the condition the sum 
of $15,000 should be paid. From the date of the transaction until 
1903, religious instruction continued to be taught at the school as 
previously, both parties appearing to regard such instruction as 
required by theiragreement. Religiousjinstruction at the school closed 
in 1903, when the Territory made the school a technical school, named 
the Lahainaluna Agricultural School. The American Board thereafter 
brought an action against the Territory to recover the sum of $15,000 
for a breach of the agreement, claiming that the cessation of religious 
instruction and of instruction in sound literature and solid science 
other than is implied in the teaching required at a technical and agri- 
cultural school was a breach of the original agreement. 


1 Re Nisbet and Potts’ Contract (C. Ch. 386). Solicitors’ Journal, May 
A., Jan. 16) (54 W. R. 286; 1906, 1 26,1906. 
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Mr. Justice Hartwell, delivering the opinion of the Supreme Court of 
Hawaii, said in part:— 


The terms of agreement are not of doubtful import, —they are as clear as 
language can express. Why it was that no condition was made which required 
the government to give religious instruction, why the representatives of the 
board thought that this condition would be observed although not expressed, 
and why it appears to have been regarded by the government as an implied 
condition, becomes evident, we think, upon reflection. Noman of New England 
birth and training was unfamiliar with the general custom prevailing in the 
public schools of giving at least the amount of religious instruction included 
in morning prayers and in scriptural readings; no one familiar with this cus- 
tom as were most, if not all, of the missionaries in Hawaii, would for a mo- 
ment have doubted that some sort of religious instruction would continue 
indefinitely to be taught at the Lahainaluna school as well as all other schools. 
In the thought of the American Board and of the Hawaiian Mission as well it 
was requisite merely to restrict such instruction to the inculcation of those 
doctrines in which they believed. * * * 

Whatever the reasons which influenced the Hawaiian government in treating 
the agreement as it did, its officers had no power to add to or subtract from its 
clearly expressed terms, nor did they by carefully avoiding the teaching of any 
doctrines, other than those mentioned in the agreement, thereby admit any 
obligation of the government to teach any doctrines. * * * 

We have preferred, before stating and discussing the defendant’s demurrer 
to the petition, to consider what the agreement was to which the demurrer 
applied. It follows from holding there was no agreement for affirmative relig- 
ious teaching but merely that no heterodox instruction should be allowed, that 
no breach of agreement resulted from ceasing toteach the prescribed doctrines. 
This amounts to sustaining the ground in the defendant’s demurrer 
which claims that the petition sets forth upon that subject no cause of 
* ** 

An agreement to teach solid science is not violated, but is observed, by 
teaching applied science relating to agriculture. The science of agriculture 
cannot be taught without imparting at the same time instruction in the 
literature relating to the science. We are not prepared to say that such 
literature, so taught, is not as sound or as valuable as are literary studies 
undertaken by themseives, or that the agreement is broken by teaching 
solely that literature which is limited by the study of science. * * * 

The demurrer is sustained.! 


A Marriep Woman May Marntarn an Action in HER Own NaME FoR 
DamaGes FoR ALIENATING THE AFFECTIONS oF Her Husspanp.? — Mr. 
Justice Braley, delivering the decision of the Snpreme Judicial Court 
of Massachusetts, said in part: — 


1 Lowrey et al. Trustees v. Territory 2 Nolan v. Pearson, 77 N. E. Rep. 
of Hawaii. Decided Jan. 3, 1906. 890 (Mass. Apr. 3, 1906). 
From proof-sheets of Hawaiian Reports. 
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Our statute, as we have said, is expressed in the broadest terms. It permits 
a recovery by a married woman not only for injury in any form done to her per- 
son or property, but for damages which flow from a wrong suffered from a 
violation of personal rights. The allegations of the declaration disclose not 
only the commission of a felony, but all the elements of a wrongful act delib- 
erately done for the pnrpose of working an injury to the plaintiff, and which 
actually has been accomplished.! Ifthe duty of keeping his marital covenant 
rested on the husband, who has failed to perform it, none the less the plaintiff 
had a right to be protected from the intended unlawful acts, and willful inter- 
ference of the defendant.2 The defendant admits by her demurrer that she 
purposely persuaded and enticed the plaintiff’s husband to commit adultery, 
and to refuse performance of his marital obligations, and also induced him to 
abandon his home, and his wife, and by these means the possession of his com- 
panionship conferred upon her by their marriage has been lost and destroyed. 
This is distinctly a wrong because depriving her of the consortium of her hus- 
band, for which sbe can, by force of our laws, maintain an action, vthout 
joining him as a party plaintiff, and the damages suffered when recovered are 
her separate property. That no precedent of this court is found for the pres- 
ent action, which is of first impression, is not conclusive against the plaintiff, 
and is of little weight. If she has suffered an injury intentionally inflicted, 
followed by damage, she ought not to be remediless unless relief is refused by 
reason of an absolute legal prohibition, which we do not find.? 

We are aware that in a few jurisdictions either from the construction of en- 
abling statutes, which are held to confer upon a married woman only the right 
to sue for injuries to her person or for damages to her property, or 
for reasons of public policy, a cause of action for criminal conver- 
sation with her husband has been denied.4 But the conclusion to which we 
have come is supported by the great weight of American authority. 


LanpDLorp AND TENANT— Notice To TERMINATE TENANCY. —Under 
statute requiring written notice to terminate a letting from month to 
month, but not prescribing either the form of the notice nor any par- 


1 Rev. Laws, c. 212, § 10; chapter 194, 197; Rice v. Coolidge, 121 Mass. 


215, § 1; Morasse v. Brochu, 151 Mass. 
567, 574,25 N. E. 74,8 L.R. A. 524, 
31 Am. St. Rep. 474. 

2 Winsmore v. Greenback, ubi supra; 
Plant v. Woods, 176 Mass. 492, 498, 57 
N. E. 1011, 51 L. R. A. 339, 79 Am. St. 
Rep. 330; Tasker v. Stanley, ubi supra. 
See Moran v. Dumphy, wbi supra; 
Lumley v. Gye, 2 E. & B. 216; Bowen 
v. Hall, 6 Q. B. D. 333. 

3 Hastings v. Livermore, 7 Gray, 


393, 397, 23 Am. Rep. 279. 

4 See Duffies v. Duffies,76 Wis. 374; 
45 N. W. 522,81. R. A. 420, 20 Am. 
St. Rep. 79; Hodge v. Wetzler, 69 N. 
J. Law, 490, 55 Atl. 49; Lellis v. Lam- 
bert, 24 Ont. App. 653; Doe v. Doe, 
82 Me, 503, 20 Atl. 83,8 L. R. A. 833, 
17 Am. St. Rep. 499; Morgan v. Mar- 
tin, 92 Me, 190, 42 Atl. 354. 

5 Citing a great number of decisions 
of nearly ail the States. 
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ticular mode in which it must be served, a notice served on the wife of 
the tenant in his absence is suflicient.' 

Chief Justice Douglas in delivering the opinion of the Supreme 
Court of Rhode Island, said in part: — 


Where the notice is mailed to the tenant or given to his wife or an agent of 
his appointment, the usual presumptions arise that it has been received by 
him. The English cases cited by defendant go to this extent at least. In~ 
Jones v. Brown,? the notice to terminate a tenancy from year to year was served 
On a servant at the tenant’s house which was not on the demised premises. 
Lord Kenyon held the service good, absolutely, and Buller, J., held it good, in 
the absence of contradictory evidence. In Doev. Lucas, 5 Esp. 153, notice left 
at the tenant’s house, but not given to his wife or to a servant, was held not 
properly served. In Doe v. Dunbar,’ it was held by Lord Chief Justice Abbott 
that agrvice at the tenant’s house upon a lady there was good. In Massachu- 
setts, service upon a wife or servant is held good as a matter of law.4 We 
think the Massachusetts rule is reasonable and just. A wife is by virtue of 
her relationship to her husband the keeper of his house and his agent to per- 
form such duties relating to the domicile as are necessary in his absence. 
Among those may be reasonably included the reception of notices relating to 
the tenure of the premises. If personal service upon the tenant were neces - 
sary, it would be a difficult undertaking for a landlord to terminate a monthly 
tenancy if the tenant should wish to avoid service. We hold, therefore, that 
the service upon the wife in the case at bar was a sufficient compliance with 
the statute.” 


Rerarwer— Nature oF Ricat to.— The Supreme Judicial 
Court of Massachusetts in a recent case in which Chief Justice Knowl- 
ton delivered the opinion stated some general rules in this subject which 
are of interest to the profession.® He said in part:— 


The rule as to retainers, as distinguished from specific services of attorneys 
at law, is that, upon making an engagement for services, the attorney is to be 
paid a reasonable compensation for being so bound. In determining what sum 
is reasonable, the interests of the attorney aud those of the client should be 
considered. The attorney, by his engagement, gives up the possibility of be- 
ing employed by the adverse party in the very matter to which the retainer re- 
lates, and the matter may be of such a kind that he gives up the possibility of 


1 Cranston Print Works v. Whalen, 4 Blish v. Harlow, 15 Gray, 316; 
63 Atl. Rep. 176; (Rhode [sland, Jan. Clark v. Keliher, 107 Mass. 406. 
31, 1906.) 5 Blair v. Columbian Fire proofing 
24T. R. 464. Co. 77 N. E. Rep. 762, (Mass., Apr. 3, 
3M. & M. 10. 1906). 
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being employed by others in kindred matters in which employment would be 
adverse to the interest in which he is retained. But this disadvantage, for 
which he must be compensated, carries with it the advantage, if his retainer 
is for active service, of having employment, and being paid for what he does. 
Viewed from the side of the client, the benefit for which he should pay the re- 
tainer is the assurance that he will have the services of the man of his choice, 
and will prevent his adversary from having his services, to the end of the pro- 
ceedings to which the retainer relates. But this advantage is to be consider- 
ed in connection with the fact that he will be obliged to pay at a reasonable 
rate for the service that is rendered. In determining what is a reasonable sum 
to be charged by an attorney for entering into such a relation, a variety of 
considerations are pertinent. Among them are the ability and reputation of 
the attorney, and the extent of the demand for his services by others in the 
community; the probability or improbability of the retainer’s interfering with 
his professional relations with other persons who are, or who are likely to be- 
come, his clients; the magnitude and nature of the business for which he is 
retained, and the probability or improbability of its bringing him large remu- 
neration from the client retaining him. If his retainer is general, including all 
business of the client for a stated period, the pertinent considerations are dif- 
ferent from those resulting from an employment for a single case. 

In the present case, if there was an express agreement to pay a retainer, or if 
there was an engagement for particular service of a kind from which the right 
to charge a reasonable retainer would be implied, the defendant was legally 
liable for a retaining fee.1 In this State the right of attorneys to charge a re- 
taining fee, in addition to charges for ordinary services, is not limited to cases 
of express stipulation for such a payment, as it is in some States.2 But pay- 
ment can be collected for a retainer only to the extent of reasonable compensa- 
tion for entering into the new relation in the matter to which the engagement 
relates. The fact that the plaintiff was retained in each case, found by the 
auditor, is enough to warrant the plaintiff in making a reasonable charge for a 
retainer. But unless it appears that these charges were agreed to by the de- 
fendant, the reasonableness of them is open in this suit, and must be proved 
affirmatively by the plaintiff. If the payments were made by the defendant with 
an understanding, warranted by the communications between the parties, that 
they were to be applied on the account, they must be so applied. The case 
was submitted to the jury on the question whether the payments were made by 
the defendant as payments of retaiuers no part of which were to be credited 
on the account of charges for services, and the reasonableness of the charges 
for retainers was not cousidered by the jury. As to one of these payments the 
evidence does not warraut the finding that it was so made. 


1 Aldrich v. Brown, 103 Mass. 527; 
Perry v. Lord, 111 Mass. 504. See 
Carter v. Baldwin, 95 Cal. 475, 30 Pac. 
595. 

2 See Windettt v. Union Mutual Life 
Insurance Co., 144 U. S. 581, 12 Sup. 
Ct. 751, 36 L. Ed. 551; Id. (C. C.) 36 


Fed. 838; McLellan v. Hayford, 72 Me. 
410, 39 Am. Rep. 343; Blackman v. 
Webb, 38 Kan. 668, 17 Pac. 464; Clen- 
dinen v. Black, 2 Bailey (S.C.), 488, 2 
Am. Dec. 149; Orr v. Brown, 69 Fed. 
216, 16 C. C. A. 197. 
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Bounpary sy AGreEemENT.'— Chief Justice Cartwright of Illinois 
stated the law as follows in a recent case :— 


Whenever the boundary line between adjoining owners of land is unascer- 
tained or is in dispute, they may establish it by a parol agreement and posses- 
sion in pursuance of the agreement, and a line so established will be binding 
on the parties and their privies.2 The effect of the agreement is not to pass 
title to the real estate from one party to another, which cannot be done by 
parol, but to fix the location of an unascertained or disputed boundary, and, 
if the location of the true boundary line is known to the owners, they cannot 
transfer the land from one to the other by anagreement changing such location. 
So, also, if the intention of the parties is merely to ascertain the true line, and 
in doing so an erroneous line is agreed upon by accident or mistake, the agree- 
ment will not be binding and the line will not be established merely because 
of the agreement, In such a case there is merely a failure to find the true line 
through accident or mistake, and not an agreement to adopt an unascertained 
or disputed line. 


Perpetuities.* — A will provided that a fourth part of the residue 
of testator’s estate should be held by trustees after the death of 
testator’s daughter during the lives of her children, to pay the 
mcome to them, and at their decease to pay the principal to their 
children as they attained the age of 21 years. It was further provided 
that such great-grandchildren should take by right of representation, 
and that while they were minors, after the decease of their parents, they 
should receive the net income of the capital to which they would be 
entitled at their majority. It was held, Chief Justice Knowlton deliv- 
ering the opinion, that the great-grandchildren, who were to receive 
the principal of the fund were not to be treated as members of one 
class and considered together so that the provision as a whole offended 
against the rule against perpetuities, but that the devise vested in each 
of the children of testator’s daughter his or her share separately, so that 
as to such children who were living at the time of the testator’s death, the 
devise was not too remote, but was void for remoteness as to children 
born, after testator’s death. 


Easements — Way or Necessity —Imptiep Grant.4— Where, in 
partition of certain land by deed, it was recognized that two of the par- 


1 Sonneman v. Mertz,77 N. W. Rep. 60 N. E. 40; Grubbs v. Boon, 201 Ill. 
60 (Ill., Apr. 17, 1906). 98, 66 N. E. 390. 

2 Yates v. Shaw, 24 Ill. 368; Sheets 3 Minot v. Doggett, 77 N. E. Rep. 
v. Sweeney, 136 Ill. 336, 26N.E. 648; 629 (Mass. Feb. 28, 1906.) 
Clayton v. Feig, 179 Ill. 534, 54 N. E, 4+ Graham v. Olson, 92 S. W. Rep. 
149; La Mont v. Dickinson, 18911]. 628, 728 (Mo. i‘eb. 13, 1906.) 
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cels which had no outlet to a highway were of less value than two 
others located on a highway, whereupon it was agreed that the copar- 
cencers to which the rear parcels were conveyed should have right of 
way over the two front parcels to the highway, such way rested in 
implied grant as a way of necessity, though it was not mentioned in the 
partition deeds, and was not a mere parol license. 


Mr. Justice Nortoni delivering the opinion of the St. Louis Court of 
Appeals said in part: — 


Upon principle, the same rule obtains in proceedings for partition under the 
statute, inasmuch as there is no difference in effect between an allotment by 
order of the court in such proceedings and an allotment by deed from all of the 
other tenants incommon.! It is said, however, that the right of way of neces- 
sity over lands of the grantor in favor of the grantee and those subsequently 
claiming under him, is not a perpetual right of way, but continues only so long 
as the necessity exists.? Be this as it may, there is a seperate valuable consid- 
eration as well as the consideration of necessity, from which, in this case, the 
implied grant arises and which entered into the creation of this way. In the 
case at bar, the parties recognized the necessities and took them into account 
along with other matters in the partition. The uncontradicted evidence is that 
the tracts fronting on the highway were regarded as more valuable and that the 
rear tracts were of less value because of there being no road thereto and for 
this, a valuable consideration in addition to the necessities of the case, and the 
consideration for the deed out of which the implied grant arose, a 
way was provided by agreement, surveyed, staked out, avd fenced as a 
right appurtenant to land thus to be benefited. And although the right 
of way was notexpressly granted by the deed it was an implied grant which 
rested, then and now, upon two sufficient principles to validate it in law as an 
effectual right or easement appurtenant to the lands which arose from, first, the 
necessities of the case; second, a separate valuable consideration passing 
between the parties which entered into the partition at the time. * * * The 
principle recognized is that the way of necessity lies in grant and that the deed 
of the grantor under the circumstances mentioned, oreates a way when it is a 
way of necessity as much as it does when it is created by express grant.® 


EaseMENT OF A RIGHT OF WayY—RESERVATION BY DEED—PROVISION FOR 
By Contract.4—The reservation in a deed of a right of way in the 


1 Blum v. Weston, 102 Cal. 362, 36 v. Bassett, 128 Ind. 118, 27 N. E. 334, 
Pac. 778, 41 Am. St. Rep. 188.) 25 Am. St. Rep. 421; Palmer v. Palmer 

2 Palmer v. Palmer, 150 N. Y. 1389, 150N. Y. 139, 44 N. E. 966, 55 Am. St. 
44 N. E. 966, 55 Am. St. Rep. 653; Rep. 653; Blum v. Weston, 102 Cal. 
New York Life Ins. & Trust Co.v. 362, 36 Pac. 778. 


Milnor, 1 Barb. Ch. 353.) 4 Bailey v. Agawam Nat. Bank, 190 
3 Jones on Easements, 309; Ellis Mass. 20 
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grant or over the land conveyed without the use of the word ‘heirs ’’ 
reserves only a right during the life of the grantor. 

A deed by the owner of two adjoining lots of land conveying one of 
them contained this provision: ‘‘A passageway is to be kept open and 
for use in common between the two houses ten feet in width, five feet 
of said passageway to be furnished by said H (the grantee) and five 
feet by me from land lying east of the land here eonveyed.’’ There 
was no passageway there before the deed was made. 

Mr. Justice Loring for the Supreme Judicial Court of Massachusetts 
delivering the opinion said in part: ‘But the clause in question does . 
not purport to be a conveyance by way of exception or reservation; it 
purports to be a contract, which, as we have said, as matter of cou- 
struction provides for a passageway in perpetuity for the benefit 
of the two adjoining lots of land. Andit isa contract of which the 
grantee Henry’s successors have taken with notice. Having taken 
their estate with notice of it, Henry’s grantees are bound in equity to 
perform it. It was on this ground (namely, that the subsequent 
grantee took with notice of the prior agreement imposed in perpetuity 
for the benefit of adjoining lands), that the right to equitable relief by 
specific performance of a contract restricting the use of land in respect 
to the buildings to be erected on it and the use to be made of them 
was established when both the land benefitted and that subjected to that 
burden had passed to grantees.’’ ! 


Money Parp By Mistake TO Banker RecOVERED FROM Him, 
THOUGH FauLT was WHOLLY THAT OF THE BANKER’s CusTOMER.2— 
Bankers issued letters of credit to importing merchants under an 
agreement that goods purchased under such letters, as well as bills 
of lading for such goods, should be held by the bankers as security. 
Under this agreement invoices and bills of lading were sent directly 
by the sellers to the bankers, and held by them until the arrival of the 
goods, when possession was transferred to the importers in exchange 
for receipts stating that the importers held the goods in trust to sell 
and apply the proceeds to any debt arising under the letters of credit. 
The goods were sold to a manufacturer with whom the merchants had 
a standing contract, providing that the price to be paid for all mer- 


1 Whitney v. Union Railway, II 2 Moore v. Bird, 77 N. W. Rep. 643 
Gray, 359; Tulk v. Moxhay, 2 Ph. 774. (Mass., March 1, 1906). 
And see 17 Harv. Law Rev. 174. 
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chandise sold by the importers to the firm should be the actual cost of 
the merchandise, including insurance and wharfage, plus a certain per 
cent of the purchase for bankers’ commissions and office expenses and 
the sum of $1 per ton. Unknown to the manufacturer the importers 
had an arrangement with the persons from whom they purchased the 
goods whereby a sum in excess of the actual freight was allowed for 
freight charges, and before learning this the manufacturer paid a con- 
siderable excess over the price of the goods under the contract. Held, 
that the manufacturers were entitled to recover from the bankers the 
excess paid to the importers as money paid by mistake. 

Mr. Justice Loring, delivering the opinion of the Supreme Judicial 
Court of Massachusetts, said in part: — 


It is settled in England that where money is received under a mistake of 
fact it is no defense that the money has been paid over to another, unless the 
defendant who received the money was a mere agent; that is to say unless the 
payment was in legal effect a payment to the agent’s principal.1 The 
person who receives money under a mistake of fact must pay it back, 
in spite of the fact that he has paid it over to one who would have been 
entitled to it, had the money been what it was supposed to be, and that payment 
over was made,in ignorance of the mistake under which the money was paid, 
provided that as between the person to whom the payment was made and the 
person to whom he paid it over, the person to whom the payment was made had 
a right, in case the state of the accounts between them required it, to keep the 
money in repayment of advances made, for example, to the other person. In 
such a case the windfall which came from receiving the money paid under a 
mistake of fact is,in part at least, his windfall, and he must give it back 
although in fact all paid over, because the state of accounts did not in fact 
give him a right to any of it. 


Grant or Ricut or Way To Rartroap — Exception in Deep.? — An 
agreement by a property owner to convey land to a railroad, provided it 
shall construct its road through a certain village within a year from the 
date of the agreement, and promising to deliver a deed when the road is 
built and in operation, prior to which time the railroad may enter upon 


1 Newell v. Tomlinson, L. R. 6 C. 
P. 405; Continental Caoutchouc Co. 
v. Kleinwort, 8 Com. Cas. 277; on 
appeal 9 Com. Cas. 240. See also, in 
that connection, Durant v. Ecclesias- 
tical Court, 6 Q. B. D. 234. There 
are similar decisions in Rhode Island 
and Missouri (Phetteplace v. Bucklin, 
18 R. I. 297; 27 Atl. 211; Koontz v. 

VOL. XL. 


Central National Bank, 51 Mo. 275); 
and the law seems to be the same in 
New York (Kingston Bank v. Eltinge, 
40 N. Y. 391; 100 Am. Dec. 516; Corn 
Exchange Bank v. Nassau Bank, 91 
N. Y. 74; 43 Am. Rep. 655). 

2 Littlejohn v. Chicago E. &L. 8S. 
Ry. Co., 76 N. E. Rep. 840 (Ill. Feb. 
21, 1906). 
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the premises for the purpose of constructing and operating its road, is 
a mere license to the railroad to enter upon the land to construct its 
road and operate its trains, and gives the railroad a mere right to the 
possession of the land, and confers on it no title. A subsequent deed, 
executed by the property owner to a purchaser conveying the land on 
which the strip promised to the railroad was located, which provided 
that the conveyance was made subject to the agreement with the rail- 
road, and included a reversionary right to the portion of the land used 
by the railroad in case it should give up its rights, did not except from 
the grant the strip promised tothe railroad, or recognize the legal title 
to be in it. 

Mr. Justice Scott delivering the opinion of the Supreme Court of 
Tilinois said in part: The conveyance, however, is not made subject 
to the right of way, but only subject to the agreement for right of way. 
In order to except property included in the description of a deed from 
the operation of the grant, the intention so to do must be expressed in 
clear and certain terms. We do not think the language used in the 
deed following the description of the premises clearly indicates an in- 
tention on the part of the grantor to except the right of way from the 
operation of the deed, or recognizes title in the railway company. The 
purpose which the grantor evidently had in mind in mentioning the 
reversionary right, after conveying;property by a description which in- 
cluded the strip occupied by the railway company, was to pass title to 
the strip in case the railway company should comply with the provisions 
of the agreement for right of way, receive a deed therefor, and after- 
wards abandon such right of way. It follows that the legal title to the 
strip in question passed to subsequent purchasers. 


Marriep Woman as ACCOMMODATION INDORSER OF A PROMISSORY 
Nore. — Where a firm, of which a husband was a member and gen- 
eral manager, made a note, and the husband indorsed it and procured 
the indorsement of his wife, and he then negotiated it for the firm to a 
bank, the wife was subject to the liability of an accommodation in- 
dorser under the Negotiable Instrument Act.' 

Chief Justice Knowlton, delivering the opinion of the Supreme Judi- 
cial Court of Massachusetts, said in part: ‘‘Under this act the wife 
warranted to the plaintiff, as a holder in due course, that the instru- 


1 Middleborough Nat, Bank v. Cole, 77 N. E. Rep. 781 
(Mass. Mr, 5, 1906.) 
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ment was genuine, and in all respects what it purported to be; that she 
had a good title to it; that all prior parties had capacity to contract; 
an that the instrumeut was, at the time of her indorsement, valid and 
subsisting. This contract between her and the plaintiff was not affected 
by the fact that she was a married woman, for she might contract with 
others than her husband, as if she were sole. 

Before the enactment of the negotiable instruments act she would 
have been bound in the same way. As between her and a subsequent 
holder,*it would have made no difference if the indorsement from her 
husband to her was void. A promissory note made by a husband to 
his wife is void, and cannot be enforced against the husband by any 
subsequent holder of it.) But if the wife indorses it toa holder in 
due course, she is bound by a contract of indorsement and may be 
compelled to pay it.? The case of National Bank of the Republic 
v. Delano, above cited, contains nothing adverse to the plaintiff in this 
suit. In that case the action was upon a contract made by a wife with 
her husband, as the payee and owner of a note which she indorsed for 
his benefit, which contract was void. In the present case the action is 
upon a contract made by a married woman with a third person which is 
binding upon her. 


A MorrGaGe wiLt not BE CANCELLED Because IT 1s BARRED BY 
THE STATUTE oF Limitations.’ — The action was to remove a cloud upon 
the plaintiff’s title, Mr. Justice Young delivering the opinion of the 
Supreme Court of North Dakota said in part: — 


For the purposes of this case we may assume, without deciding the question, 
that the statute of limitations is available as a defense against the enforcement 
of the mortgage either by action or power of sale. The majority of this court 
has reached the conclusion, upon a rehearing, that the plaintiff must fail. 
Equity and good conscience require that she should pay the debt secured by the 
mortgage as a condition to its cancellation. The maxim ‘“‘ that he who seeks 
equity must do equity’? voices a just and universal rule in determining the 
equitable rights of suitors, and should always be applied in cases like this. 
The action, even if treated strictly as a statutory action to determine adverse 


1 National Bank of the Republic v. Mass. 28; Foster v. Leach, 160 Mass. 
Delano, 185 Mass, 424, 70 N. E. 444 418, 36 N. E. 69. 
and cases there cited. 3 Tracy v. Wheeler, 107 N. W. Rep. 
2 Binney v. Globe National Bank,150 68 (N. D. Apr. 25, 1906). Mr. Justice 
Mass. 574, 578, 23 N. E. 380,6 L. Engeried delivered a long dissenting 
R. A. 379; Kenworthy v. Sawyer, 125 opinion. 
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_Claims, is equitable,! and is governed by equitable principles. The plaintiffs 
seek equity. They must do equity. Every man should pay his just debts. It 
is right that he should do so. The fact that he may not be coerced to dis- 
charge them by legal means affects only the legal character of his obligation. 
It does not alter the primary fact that he owes an obligation which in equity 
and good conscience he should pay.? 

This doctrine was applied by this court in Satterlund v. Beal. In that case 
the plaintiff sought to cancel a mortgage against which the statute had run.. 
The defendant counterclaimed for its foreclosure. The plaintiff attempted to 
plead the statute, but his pleading was insufficient. Upon a trial de novo, the 
court denied the prayer for cancellation and awarded judgment of foreclosure, 
The doctrine that a mortgage will not be cancelled merely because the statute 
of limitations has run against an action to enforce it, and without payment of 
the amount justly due thereon, is of general acceptance. Our attention has 
been called to but two cases wherein cancellation has been awarded without 
payment. In Selby v. Sanford,t a mortgage was cancelled on the sole ground 
that the statute had run agaihst it. The opinion makes no reference to the 
equitable rule which is applicable to such cases. The case rests neither upon 
reason or authority. In Kingman v, Sinclair,> a mortgage given thirty-three 
years previously by the holder of an equitable title under a State certificate, 
was cancelled at the suit of the fee owner, who had been in possession for 
twenty-four years and had no knowledge of its existence until a very short 
time before he brought his suit. It was not clear that the debt had not been 
paid. The court held underithe circumstances of the case that mortgage should 
be cancelled without exacting payment. 


RESERVATION OF TREES ON GRANTED Lanp. — Where a deed re- 
served title to certain fimber, and limited the time for its removal, 
the timber became personalty and the title reserved was absolute, the 
time limitation merely rendering unlawful the continuance of the 
timber on the land after its expiration.® 


BineHaM, J. The title to the trees reserved in the deed of March 24, 1899, 
was absolute. The fact that the deed provided for their removal from the land 
before May 1, 1901, did not render the title to them conditional, but made 
their continuance upon the land after that date unlawful.? By 


16 Pomeroy’s Equity Jurispru- 5 80 Mich. 427, 45 N. W. 187, 20 Am. 
dence, Sec. 735. St. Rep. 522. 

2 Citing many cases and 1 High on 6 Dyer v. Hartshorn, 63 Atl. Rep. 
Injunction (4th Ed.), Sec. 452; 1 Story, 232 (N. H. Feb. 6, 1906). 
Equity (13th Ed.), 65, 305; 1 Beachon 7 Hoit v. Stratton Mills, 54 N. H. 
Equity, Sec. 439; 2 Jones on Mort- 109,20 Am. Rep. 119; Id., 54 N.H. 452; 


gages, Sec. 1806. Smith v. Furbish, 68 N. H. 123, 130, 44 
3 12 N. D. 122, 95 N. W. 518. Atl. 398, 47 L. R. A. 226; Irons v. 
4 (Kan. App.) 54 Pac. 17. Webb, 41 N. J. Law, 203, 32 Am. Rep. 


193. 
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the reservation the trees were, in contemplation of law severed from the 
granted land! and as effectually transformed into personal property as 
though they had been actually severed.2 * * * The trees that were cut 
upon the land in February and March, 1902, were the property of the de- 
fendant. The plaintiff had then parted with her title and right to the pos- 
session of the land. Not being the owner of the land or the trees when 
the alleged trespass was committed, she cannot maintain this action. 


Eviwence — Best anv ORIGINALs.— 
Where a lease was executed in duplicate, one given to the tenant and 
the other retained by the landlord, parol evidence of the contents of the 
lease was inadmissible until it was proved that neither of the originals 
could be obtained. 

Mr. Justice Hammond for the Supreme Judicial Court of Massa- 
chusetts, said in part: — 


Here, then, is the case of two originals, one lost and one presumably 
still in the hands of a third party within reach of the court. Under these 
circumstances the rule is that no secondary evidence of the contents of 
elther is admissible until it is shown that reasonable effort has been 
made to procure the other. All originals must be accounted for before oral 
evidence of the contents of the lease can be admitted. 


Derp DELIVERED As aN Escrow. — No title passes to the grantee 
by the subsequent delivering of the deed to him without the per- 
formance of the condition upon which the deed should be delivered. 
The grantee cannot acquire the title by gaining possession of the deed 
by theft, by fraud, or by the voluntary act of the depositary, but only 
by performance of the condition. The depositary has no authority to 
waive such performance,and an unauthorized delivery by him of the deed 
which he holds in escrow is entirely ineffectual to pass the title. 


Lire Estates ~ACQUISITION OF Tax TirLe BY Lire Tenant. — A life 
tenant with his wife and children, occupied the premises as a home- 


1 Kingsley v.Holbrook,45 N. H. 313; ~v. Foote, 63 N. H. 57, 59, 56 Am. 
86 Am. Dec. 178; Hoit v. Stratton Rep. 489. 


Mills, supra. 3 Peaks v. Cobb, 77 N. E. Rep. 881 
2 Plumer v. Prescott, 43 N. H.277; (Mass. May 25, 1906). 
Town v. Hazen, 51 N. H. 596; Stack- 4 Schmidt v. Musson, 107 N. W. 367 


pole v. Railroad, 62 N. H. 493; Dudley (S. D. Apr. 3, 1906) 
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stead. He failed to pay the taxes, and the property was sold toa third 
person, who conveyed the land to a grantee, who conveyed it to the 
life tenant’s wife. Evidence examined, and held to warrant a finding 
that the life tenant and third person entered into a fraudulent agree- 
ment for the purpose of destroying the rights of the remainderman, 
justifying the court in setting aside the proceedings as against the 
remainderman.! 

Mr. Justice Weaver delivering the opinion of the Supreme Court of 
Iowa said in part :— 


It is immaterial whether he takes the tax title direct or by conveyance from 
some third person who has acquired it. In neithercase can he assert such title 
against the owners of the remainder, and his purchase will be held to operate 
as a mere redemption from the tax sale or payment of the taxes for which he 
was legally liable. Such would also be the necessary effect of a tax title taken 
by his procurement or for his use and benefit in the name of some other per- 
son. These general principles we do not understand counsel for appellee to 
question, but it is argued that the facts shown do not call for their application. 
In that view we cannot concur. Collusive and fraudulent agreements are not 
often made in the presence of persous other than those participating in the 
fraud. In the nature of things they are difficult to prove by direct evidence, 
and must be established in whole or in part by proof of collateral circum- 
stances. They are carried on under the cover of secrecy, and the participants 
are rarely found to be frank and candid witnesses. And while, generally speak- 
ing, fraud is not to be presumed, yet when all the circumstances combined pre- 
sent a showing that can be reconciled with no reasonable theory of good 
faith, courts will not hesitate to place the stamp of invalidity upon the tran- 
saction. In the case before us a careful examination of the abstracts 
and of the transcript convinces us beyond all doubt that the acquiring of the 
tax title was brought about by a wrongful and coliusive arrangement, 


A District Mussencer Company 1s Not LIABLE FoR Money ENtTRUST- 
ED TO MESSENGER AND SToLeN By Him.?—Chief Justice Knowlton 
delivering the judgment of the Supreme Judicial Court of Massachu- 
setts to this effect said in part: ‘‘What is the implied contract or duty 
of the defendant, growing out of this kind of business? Does the 
defendant become a common carrier and insurer of everything en- 
trusted to the messengers? It seems quite plain that it does not. It 
impliedly contracts that the messengers whom it furnishes are suit- 
able and proper persons for the performance of the ordinary duties of 


1 First Congregational Church v. 2 Haskell v. Boston District Messen - 
Terry, 107 N. W. 305 (Iowa, May 10, ger Company, 190 Mass. 189, 193. 
1906). 
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messengers, so far as the exercise of ordinary care in the selection 
and employment of them will enable it to procure such persons. Its 
duty is not very unlike that of a stable keeper who furnished a horse 
and carriage for the use of abirer. Because, for the proper perform- 
ance of their duties, these messengers should be worthy of confidence, 
ordinary care in the selection of them requires that investigation shéuld 
be made and precautions be taken to insure the exclusion of all unfit 
persons from this employment, and to secure persons of such mental 
and moral qualifications as render them trustworthy. For a failure 
to take due precautions in these particulars the defendant may be held 
liable, either for negligence or upon an implied contract, to any person 
who suffers loss from the misconduct of a messenger whom it has fur- 
nished. In the present case there was no evidence of negligence of 
the defendant in this particular. 


MortGaGE — PRESIDENT OF CoRPORATION HAS AS SuCH NO RIGHT TO 
Forectose. — The office of president of a corporation of itself confers 
no authority upon the president to foreclose a mortgage running to the 
corporation or to execute a foreclosure deed. © 

In New England Mut. Life Ins. Co. v. Wing,' the company after an 
irregular foreclosure of a mortgage to the company brought an action 
for the possession of the land under a statute giving such an action to 
one claiming under a foreclosure by a sale under a power in the mort- 
gage; but the sale having been made by the president of the company 
without due authority it was held that the action could not be main- 
tained. By the terms of the vote passed by the board of directors the 
president was authorized to foreclose mortgages, and, if foreclosed by 
sale, to execute in the company’s name the necessary deed or deeds re- 
quired, but the authority thus conferred was made subject to the ap- 
proval of a member of the finance committee, which was not given until 
after the deed under the power of sale had been delivered and recorded. 
To avoid this infirmity it is now claimed that as the company had no 
officer known as a treasurer, the president was clothed with the implied 
powers of such an official in the collection of its debts, and where they 
were secured by mortgage to realize on the security by a sale.? But 
there is no statement in the report upon which this argument can rest, 


1 77N. E. Rep. 376 (Mass. Mr. 7, ton, 134 Mass. 177; Trustees of Smith 
1906). Charities v. Connolly, 157 Mass. 272, 

2 Bristol County Savings Bank v. 31N.E. 1058. 
Keavy, 128 Mass. 298; Holden v. Up- 
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and the office of president of itself did not confer original authority to 
foreclose the mortgage, or to execute the deed.’ If, however, original- 
ly an unrestricted power was not delegated, the act of the president 
could be ratified. The bringing of the action is found to have been 
the act of the corporation, and having been so instituted the suit may 
be treated as an acceptance of the deed, thus ratifying his unauthor- 
ized action; and such ratification has all the force of an original 
sanction.” 


Wuen a Court May Direct a Verpict. — The Supreme Court of 
Rhode Island in a recent case,? Mr. Justice Blodgett delivering the 
opinion, adopted the rule of the federal courts which is also the rule 
of some of the State courts that when a verdict in one direction ought 
to be set aside as against the weight of evidence, then the court ought 
to direct a verdict in the other direction. In Hodges v. Kimball‘ the 
rule laid down by the Supreme Court of the United States in Treat 
Mfg. Co. v. Standard Steel & Iron Co. is adopted namely :— 

‘¢ It is well settled that when the trial judge is satisfied upon the evi- 
dence that the plaintiff is not entitled to recover and that a verdict if 
rendered for the plaintiff must be set aside, the court may instruct the 
jury to find for the defendant,’’ adding, ‘‘ That there was material 
evidence which tended to show negligence, etc., is not sufficient under 
the rule as laid down. Was it sufficient to the judicial mind? Having 
looked upon the witnesses, observed their demeanor upon the stand, 
their manner of testifying, would the court have permitted the verdict 
to stand? Was it sufficient evidence (not testimony) to warrant a 
verdict, not in the mind of counsel or bystanders, but in the mind of the 
court superintending and presiding at the trial to permit a verdict to 
stand? If not, then there was no error? In Sullivan v. Chrysolite 
Silver Mining Co.,° Judge Brewer says: ‘‘I think the rule controlling 
federal courts, one that is also recognized in some of the State courts 
is that when, upon the whole testimony, the court would not feel justi- 
fied in sustaining a verdict for the plaintiff, it should direct a verdict 
for the defendant; and that, although there may be what is sometimes 
called a scintilla of testimony or something which would raise a possi- 


1 England v. Dearborn, 141 Mass. 239 (R. I., Jan. 15, 1906) citing many 
590, 6 N. E. 837. cases. 

2 Lowe v. Moore, ubi supra; Hen- * 104 Fed. 746, 44 C. C. A. 198, 197 
derson v. Raymond Syndicate, 183 (1900). 
Mass. 443, 67 N. E. 427. 5 157 U. S. 575, 15 Sup. Ct, 718. 

3 Gunnv. Union R. Co., 63 Atl. Rep. 6 21 Fed. 892. 
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bility or a suspicion that the plaintiff was entitledto recover. * * * 
And in this case, while there was some testimony upon which a jury 
might find that the defendant was guilty of negligence, although it was 
not absolutely demonstrative of negligence on its part, yet it seems to 
me, taking all the testimony together, the court could not do otherwise 
than affirm that the decedent was himself negligent and that his negli- 
gence contributed to the result.”’ 

In McPeck v. Central Vt. R. Co.' the court said: ‘‘ The time has 
gone by when the federal courts sit at their own loss of time and at the 


expenseof the parties, to take verdicts which they can foresee ought not 
to have been taken.’’ 


WHOEVER PARTICIPATES IN THE OVERSPEEDING OF AN AUTOMOBILE IS 
LiaBLe Criminatty. — According to a decision of a majority of the 
Supreme Judicial Court of Massachusetts handed down May 15, 1906, 
in the test cage of Commonwealth v. Roland H. Sherman,son of Judge 
Sherman, and member of a prominent law firm, if the owner or any- 
one having control of a machine knows or allows the machine to be run 
illegally he is equally liable with the chauffeur. 

Mr. Sherman was found guilty in the Central District Court in 
Worcester of driving his machine more than twelve miles an hour, the 
speed limit fixed by the by-laws in Leicester. In the Superior Court 
he was found guilty by a jury. He contended he could not be con- 
victed on the proof submitted. It was agreed that the automobile 
‘was registered at the time with the Massachusetts Highway Commission 
by the defendant and in his name; that he was in the automobile, 
which was going in excess of twelve miles an hour, that being the max- 
imum speed at which automobiles were allowed to go in Leicester by 
the town by-laws; that he was one of five people in the vehicle, 
was not himself operating it, but was seated in the tonneau. 

The Court holds the proof was sufficient. It says the automobile 
was registered with the Massachusetts Highway Commission by the de- 
fendant, and in his own name, warranting a finding that he was the gen- 
eral owner of it or that he had a special property therein which gave 
him control thereof. Under the statutes automobiles shall be regis- 
tered by the owner or person in control thereof. The Court holds that 
if he is guilty here he is guilty not as owner but because the evidence 
warranted the jury in finding as a fact that he participated in the 
machine’s being run at an illegal speed; that the offense with which 


179 Fed. 591,25 C. C. A. 111 (1897). 
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the defendant stands charged is a misdemeanor and not a felony, not 
being punishable by imprisonment in State prison. If it be material 
it is settled that in misdemeanors there are no degrees, but that all who 
participate in the commission of the offense are principals and may be 
charged as such. 

The Court holds that the Commonwealth made out a prima facie case 
of participating by the defendant in the machine’s being run at an 
illegal speed by showing that the machine was being run by the oper- 
ator at an illegal speed while the defendant, being either the general 
owner of the machine or having a special property in it that gave him 
the right to control it, was in the tonneau: that the facts warranted 
the inference that the defendant knew and allowed his machine to run 
illegally. The case is a prima jacie case only and may be contra- 
dicted or explained. But uncontradicted or explained it does warrant 
that inference and so makes out a prima facie case. 


ATTORNEY AND CLient.—An attorney who bargains with his client 
in a matter of advantage to himself must, if the transaction is after- 
wards questioned, show that it was fairly conducted, and that he 
discharged his duties to his client not only by refraining from misrep- 
resentation or concealment, but by diligence to see that his client was 


fully informed of the nature of the transaction, and of his own rights 
and interests, either by independent advice or else such advice from 
the attorney as he would have given if he had been a stranger to the 
transaction." 

Mr. Justice Sheldon delivering the opinion of the Supreme Court 
off Massachusetts on this point said in part :— 


The defendants were originally employed by the plaintiff to obtain for him 
the custody of the person of his minor child. But almost immediately the 
scope of their employment was much increased. Negotiations were begun 
and carried on under their advice and through them for the settlement, not 
only of this question, but also of all the relations between the plaintiff and 
his father, including the consideration which he should receive for a renun- 
ciation of all claim in the estate, present or future, of his father and 
grandfather. They charged themselves with the broad duty of protecting all 
his interests in this behalf. And that this was their view is sufficiently ap- 
parent from the amount of the fee which they charged for services, which was 
paid to them without objection, and which is not now made a subject of 
complaint. They received the sum of $20,000 in cash as a result of these 
negotiations and of the settlement which wasmade. Theirsale of these bonds 


1 Hill v. Hall,77 N. E. Rep. 831 (Mass. Mr. 5, 1906). 
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to him was a part of the settlement which they then made with him. The 
practical effect of that settlement was that they turned over to him these bonds 
instead of nearly $12,000 in cash which he was entitled to receive from them. 
It cannot be said that at this time the parties stood, or that the defendants 
had a right to think that they stood, at arm’slength. Apart from the plain- 
tiff’s ignorance, inefficiency, and lack of clear-headedness, of which the de- 
fendants were aware. this sale took place within an hour of the receipt of 
this large sum of money, in the defendants’ office, as a part of the trans- 
action by which they turned over to him the proceeds of the litigation and 
negotiation which they had just completed as his attorneys. The rule has 
been well laid down by Lord Justice Turner that ‘“‘where a relation of con- 
fidence is once established, either some positive act or some complete case of 
abandonment must be shown in order to determine it.’?! The rule must be 
applied so long as the influence arising from the relationship exists, though 
this may extend beyond the continuance of the relationship itself; and this 
doctrine a fortiori must extend to the attorney’s settlement with his client of 
the very fruits of the ligitation.? 


An AsSIGNMENT FOR THE BENEFIT OF CREDITORS MADE By A Pus- 
LIsHING House Passes Its Goop Witt, Trape-Marks, Trape-Names 
anp Ricuts To PusiisH.2— We are of opinion, says the Supreme 
Judicial Court of Massachusetts, that the assignees under this convey- 
ance could give to a purchaser of the property used in the business, and 


of the good will connected with it, a right to the use of the plaintiff’s 
name as a designation of the publications that had previously borne its 
imprint, and to advertise as the plaintiff’s successor in the business so 


purchased. * * * 


We adopt the plaintiff’s view that the assignment did not trans- 
fer its franchise as a corporation. The statute of Maine under which 
the plaintiff was incorporated seems to support this contention. Very 
likely the law would be the same if there were no such statute. 
The plaintiff may have the same right to the use of its corporate name 
in a business to be established hereafter that an individual would have 
to use his own name after making such an assignment for the benefit of 
his creditors, but that will not include a right to use the name to the 
detriment of a particular businesss whose good will has been sold by the 
assignees. 


1 Rhodes v. Bate, L. R. 1 Ch, 252, 
260. 

2 Dunn v. Dunn, 42N. J. Eq. 431, 
444, 7 Atl. 842, citing Peardv. Mor- 
ton, 25Ch. D. 394, in which it was 
held that, after the bankruptcy of a 


client, a purchase by his solicitor from 
the trustee in bankruptcy could not 
be enforced. 

3 Lothrop Publishing Co.v. Lothrop, 
Lee & Shepard Co., 77 N. W. Rep. 841 
(Mass. Apr. 3, 1906). 


636 40 AMERICAN LAW REVIEW. 


BOOK REVIEWS. 


THE VICTORIAN CHANCELLORS.—By J. B. ATLAY, of Lincoln’s Inn, Barrister at Law, 
autbor of “ Lord Cochrane’s Trial before Lord Ellenborough,” etc. In two volumes. 
Volume one ready immediately, with seven portrait illustrations. 8 vol. Oloth. Price, 
$4.00 net. Boston: Little, Brown & Company. 1906. 


This is a very interesting volume. The greater part of it is devoted to two 
very iliustrious figures in the legal history of England — Lord Lyndhurst and 
Lord Brougham, their memoirs occupping five-sixths of the pages of this 
volume, and the memoirs Lord Cottenham and Lord Truro one-sixth. Lord 
Brougham was not strictly a Victorian Chancellor, for he surrendered the 
Great Seal two years and seven months before the accession of Queen Vic- 
toria; but, as the author justly says, his career is inextricably bound up with 
the fortunes of his predecessors and immediate successors in office, as well as 
with the legal history of her reign. 

For the life of Lord Lyhdhurst the author relies upon his biography by 
Sir Theodore Martin, who wrote expressly to clear away the load of obloquy 
heaped upon him by Lord Campbell in his Lives of the Chancellors, though 
Mr. Atlay does not accept his conclusions in their entirety. Lord Lyndhurst 
has a special interest for us because he was an American by birth, having been 
born at Boston on May 21, 1772, and named John Singleton Copley, after his 
father, famous as a historical painter. His mother was a daughter of Mr. 
Clarke, a Boston merchant, who in 1773 was the consignee of the tea chests 
which were thrown into Boston Harbor on December 16th of that year. Mr. 
Clarke was a fervent loyalist. After Lexington and Bunker Hill, Mrs. Copley 
found Boston no longer a tolerable place of residence, and so taking young 
John Singleton and her daughters she fled to London, her husband being then 
in Italy. Under normal conditions the elder Copley would have amassed an 
ample competence from hisart. In the disturbed condition of Europe there was 
no demand for his paintings. His departure from America resulted in the loss 
of valuable lands on the western slope of Beacon Hill, now worth a great sum 
of money. The son in 1796 came to this country partly to see his native 
country and to visit friends and relatives of the family, but above all to ascer- 
tain whether the Beacon Hill estate had been lost beyond recall. He could 
not recover the land but by way of compromise secured the sum of four thous- 
and pounds. A cloud of debt and embarassment had settled down upon the 
Copley family after the flight to London, from which it was extricated only by 
the exertions of the son, and his great success after he had achieved a place at 
the bar. It was to the generosity of a Boston merchant, Mr. Gardiner Greene, 
who had married the eldest sister of young Copley, that the latter was enabled 
to prepare for and enter the bar. 

Young Copley was educated at Chiswick and at Trinity College, Cambridge, 
where he graduated second wrangler, and was a student of law at Lincoln’s 
Inn. He was called to the Bar on June 18, 1804. In 1807 his prospects 
were regarded in the family as removing all cause for anxiety. In 1813 he 
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assumed the dignity of Sargeant-at-Law. In 1818 he entered Parliament. On 
March 13, 1819, he was married; and in July of that year, he was made 
Solicitor-General. In 1826 he was made Master of the Rolls. The next 
year he was made Lord Chancellor. On May 2, he was introduced into the 
House of Lords. 

Copley’s fine presence and bearing,’ to quote Sir Theodore Martia, never 
showed to more advantage than when he appeared in the Chancellor’s robes. 
Tall, erect, self-possessed, with a voice deep and rich in cadence, a command 
of words that came with ease, and were yet exquistely apt, a manner, firm, 
corteous, and dignified without effort, no worthier representative could well 
be imagined of the great office.” 

‘The forehead high and ample, says another writer, the eyebrows shaggy 
and prominent, beneath which in his earlier days flashed two keen and sparkling 
orbs, the mouth indicative of firmness and quiet decision of character, and the 
scowl which occasionally stole over the sunshine of his placid countenance, all 
attracted the gaze of the spectator.”’ 

Of Copley’s attributes as an advocate the Law Magazine and Review, quoted 
by Mr. Atlay, said: ‘ His style of addressing the court or a jury was free from 
affectation of unwanted energy, from ail mock excitement, either of mind or 
body. His action seldom exceeded the decent manipulation of his brief, or a 
volume of the Reports. Every speech delivered by him was, in its structure, 
clear, logical, and interspersed with references to cases skilfully selected for 
purposes of illustration. He trusted for success to the strength of human 
reason; to the effect which might be produced on intellect addressed by intel- 
lect. Accordingly his remarks fell naturally into concise and pointed language. 
Empty declamation seemed alien to his mind, and the smooth current of his 
diction was only now and then ruffled by the quick succession of his ideas hur- 
rying him into a corresponding rapidity of utterance. 

‘But even during these occasional ebullitions of warmth on behalf of a 
client, his wonderful power of lucid perception and simple statement was not 
for amoment obscured, nor did his voice ever lose its pleasing melody.”’ 

The diarist Greville said that politics were of no great moment with Copley, 
who ‘‘ considered the whole matter in a light so businesslike and professional 
as to be quite amusing.’’ Mr. Atlay’s comment is: — 

To this reproach lawyer politicians must be exposed so long as the great 
prizes of the profession are reached by the avenue of Parliament. Copley 
entered the House of Commons with the frank intention of pushing his pros- 
pects at the Bar; and his freedom of speech and his hatred of humbug often 
made him assign the least favorable construction to his own conduct. We may 
add that he possessed a sense of humor in which some of his critics are palpably 
deficient. 

We cannot follow the interesting story of Lord Lyndhurst’s life, his political 
triumphs and his judicial honors. For these read the book. 

In the final page Mr. Atley says: Lord Lindhurst had retained his vivacity and 
his physical powers to a period far beyond the allotted span. As late as 1855 
he had revisited his beloved Paris, had entered into all the wonders of the 
French Exhibition, and had chidden his less enterprising friends for losing such 
an opportunity of enjoyment. His ‘‘ dignified and serene old age’’ as Lord 
Granville calls it, was made happy by the love and unremitting care of his wife, 
‘ his daughters, and his sister, herself only a yearor two younger. All who saw 
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him during the years when his bodily strength was failing tell the same story. 
**T have sat an hour with Lyndhurst to-day, wrote Gladstone to his wife in 
November, 1862. He is much older than when I saw him last, but still has pith 
and life in him as well as that astonishing freshness of mind which gives him 
a charm inits way quite unrivalled. He is very kind, and what is more, he 
showed, I think a serionsness of tone which has been missed before.’ 

His old literary and scientific tastes clung to him to the last, says his bio- 
grapher. He would discusss Shakespeare with Sir Henry Holland, and Homer 
with Mr. Gladstone; and his wonderful aptitude to grasp at once the details of 
a subject that to most others would require a long course of special study left 
a deep impression on so Keen an observer as Mr. James Nasmyth. And from 
him humani nihil alienum; he was able toread Tom Brown’s School Days with all 
the zest of a boy. 

After a very short illness he died October 12, 1863, in the ninety-second year 
of his age. 


Or Lorp BrovuGHaM, born Henry Peter Brougham, Sept. 19, 1778, who died 
May 7, 1868, in the ninety-first year of his age, we need not say much, for 
his mental and physical characteristics were so marked that he has been written 
about and talked about till the reader already knows him quite well. His tall, 
disjointed frame with strong bony limbs and his never-to-be-forgotten 
nose have been the joy of the caricaturists; and to this day this latter feature 
catches the eye on the cover of Punch. In the preceding number of this REVIEW 
we quoted from Mr. Atley’s book some passages regarding Brougham’s great 
speech on the Reform Bill with his noble and eloquent peroration. The pas- 
sage of the Bill on June 7, 1832 was the consummation of Brougham's greatest 
work. Mr. Atlay justly says that without the tremendous driving power of 
Brougham, his wonderful resourcefulness, and his surpassing energy in tramp- 
ling down all obstacles constitutional and unconstitutional, it is an open ques- 
tion whether the Reform Bill would have reached harbor. 

Brougham was the man who, in the words of his latest biographer, *‘ had 
rescued a Queen of England from the very jaws of destruction, who struck the 
fetters from the slave, who carried the Reform Bill in the teeth of King and 
peers.”? Andcin Mr. Henry Reeve’s words: — 

That which remains and must ever remain as the noblest memorial of his life 
is his unvarying devotion to the progress of liberal opinions, to the reform of 
the law, to popular education, to the emancipation of the negro race from 
slavery, and to the maintenance of peace. * * * Of every human right, 
Brougham was a champion; of every human wrong, an avenger. 

The mind of man, says Mr. Henry Reeve, can conceive nothing more vivid 
and more various than the Chancellorship of Lord Brougham. It lasted in all 
exactly four years —no more; but the times were burning with excitement, 
and the Chancellor embodied and expressed the fervor of the times. * * * 
He never doubted of his own capacity to play every part in turn — jadge, 
statesman, orator, philosospher, buffoon; and he did play them all with as 
much success as an imitation can bear toa reality. Unhappily, the verdict of 
time has proved that there was nothing of permanence, and little of originality, 
in the prodigious efforts of his genius. 


Of Lord Cottenham, 1781-1851, and his two Chancellorships, and of Lord 


Truro, 1782-1855, we have not time and space to write, but refer to Mr. Atlay’s « 


interesting book. 
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PRINCIPLES OF CONTRACTS.—By SIR F. POLLOCK. Third American Edition by G. H. 
WALD and S. WILLISTON, New York: Baker, Voorhis & Co. 1906. pp. cliv, 985. 


Amid the mass of books on all sorts of topics and of all degrees of worth with 
which the market is flooded to-day, it is a relief to come across a book by an 
acknowledged master of a subject, edited by another man of equal standing, rep- 
utation and ability. To join the names of Pollock and Williston, — to say noth- 
ing of Wald, — in a book on contracts is to assure the profession that all has 
been done that ability, scholarship, learning, experience and diligence can do to 
present a work that will be of substantial value. And the assurance has solid 
foundation, for Wald’s Pollock on Contracts, edited by Professor Williston is 
all that one can ask. 

In 1876 Sir Frederick Pollock issued the first edition of his book on Contracts 
which has since reached its seventh English edition, and may almost be termed 
a classic. In his preface to the first edition, Sir Frederick says: ‘*‘ The design 
of the present undertaking is to supplement rather than to compete with exist- 
ing works. I have confined myself where it’seemed possible to citing the 
latest and best authorities so as to indicate the means for a complete search 
without multiplying merely illustrative references.” This edition contained 
citations to only about 1,950 cases. Professor Pollock’s book was an attempt 
to analyze the theory of contracts, and in that way to set forth the principles 
underlying that branch of the law. It was not, as so many books of the present 
day are, —a mere collection and digest of all decisions on the subject strung 
together in book form. 

The first American edition from the second English edition, appeared in 1881 
and was the work of Gustavus H. Wald. The text remained unaltered, but Mr. 
Wald made considerable additions to the foot notes and in them made citations 
to American cases and to English cases since the second English edition. The 
work then comprised 677 pages, and contained 6,000 citations to cases. The 
second American edition, also edited by Mr. Wald, appeared in 1885, and though 
the book went through many editions in England, a third American edition was 
not issued until the present year. Of course in the meantime the forty-five 
States of this country, and the federal and territorial courts had not been idle, 
and many decisions had been rendered which would be of value to the profes- 
sion if classified and made accessible. It is not surprising therefore to find in 
the present edition,—collection of cases having been carefully made by Mr. 
Wald prior to his death, and by Mr. Williston in his long experience as a 
teacher at Harvard Law School, —citation to approximately 17,500 decisions. 

The fact that the book was originally written not as a collection of deci- 
sions, but as an analytic treatment of the subject added to the fact that it 
now contains citations to all important American decisions, makes it the more 
valuable, and in a way, unique, for it embraces that distinctive mark of an 
English work, careful analyses and statement; and the equally distinctive 
characteristic of American books exhaustive research, and thorough collection 
of authorities. 

It should not be thought from this that the work of the American editor was 
solely to collect authorities, and fit them into a text already made, for that 
would he far from the truth and would be unjust in the extreme to the learned 
American editor. Professor Williston has in his footnotes not only collected 
authorities, but has also supplemented the text by discussion of questions col- 
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laterally raised there; and of questions on which the law is still in the process 
of development. Take for example the foot notes in the chapter on considera- 
tion. A long and interesting controversy has been carried on in the years 
sincc Sir Frederick Pollock first wrote on what is the essential element of con- 
sideration. In this controversy such distinguished authors and teachers as Sir 
Wm. Anson, Professor Langdell, Professor Ames, Professor Beale, and Pro- 
fessor Williston himself have taken part. Their theories are discussed and 
criticised by Professor Williston in his notes, 

Professor Williston in addition to the work already indicated has written for 
this edition one entirely new chapter on a subject not touched by Sir Fred- 
erick Pollock, namely,— the discharge of contracts; and he has also added to 
the book, portions of chapters on the important topics; promises for the 
benefit of third parties and repudiation of contracts. Those who have been 
fortunate enough to study under Professor Williston, will know without 
further remark that a valuable contribution has been made to the law by his 
discussion of promises for the benefit of third parties in this book. The char- 
acter and thoroughness of his work will be appreciated by anyone, who exam- 
ines with care the notes on pages 249 and 256, to mention merely two examples. 

It should be noted, that Professor Pollock’s original analysis of the subject 
of contracts has practically not been altered. He himself added a chapter on 
the duties under contracts in the fifth edition, and Professor Williston has 
added one on discharge as has been mentioned above. Aside from these 
additions the only changes made have been, in including “fraud” in the 
chapter on ‘‘ misrepresentation ” instead of in the chapter on ‘ Rescission,’’ 
which now stands alone. 

Many books though admirably planned and adequately made fail to be of 
use to the practitioner because they do not contain a sufficiently well thought 
out analytic index. This book is a noteworthy exception. The press work 
should also be commended. 


H. E. FREUND. 
Boston, June 19, 1906. 


THE RULE AGAINST PERPETUITIES.— By JOHN C. GRAY, Royall, Professor of Law in Har- 


vard University. Second Edition, revised and greatly enlarged. Octavo, Law Buckram. 
$6.00 net. 


Twenty years after the publication of the first edition of this masterly work 
appears the second edition. In the new edition about a hundred pages have 
been added to the text and fifty to the appendix; and the number of cases 
has been nearly doubled, these now numbering about 3,600. The text of the 
first edition is reproduced with very few alterations other than additions. 

The appendix contains new and interesting discussions upon Determmable 
Fees; Future Interests in Personal Property; General and Particular Interest 
in Connection with the Rule Against Perpetuities; Gifts to Indefinite Per- 
sons for the Non-Charitable Purposes; Conversion and the Rule against Per- 
petuities. 

Prefessor Gray’s book is the only one consulted on the matters within its 
province; and the subjects treated of are so difficult that no lawyer or court 


would think of passing upon any of the matters treated of, without consult- 
ing this last edition. 
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SOME RECENT ATTACKS ON THE AMERICAN DOC- 
TRINE OF JUDICIAL POWER. 


Government is a most yncertain science, and no approach 
has yet been made to-an agreement as to its best form. But, 
when a people have lived for many years under a specific sys- 
tem with reasonable prosperity. it would seem that those 
words of the Declaration of independence are applicable, 
which tell us that “prudence * * * will dictate that gov- 
ernments loug established, shou 
and transient causes,” 

Some strikingly oppopgite o pint ous have, however, recently 
had advocates: and it is amazing to find that vi: 


not be changed for light 


‘ws which can 
only be classed as ultra revolutic onary have been advanced by 
men whose function in life is that of nstructing budding’ 
youth in our universities and colleges, Surely they, more 
than most of the community, should Be + ry careful in the 
acceptance and teaching of new and raw . oe Mra which are 
at least not certain to result in betterment and which may be 
very harmful. To advance the view that {‘ongress may pass 
what law it will and that the co-ordinate branch. the J udi- 
ciary, must lend its aid to the usurpation, even though in the 
very teeth of the constitution, or that the President of the 
United States is clothed under the constitution with almost 
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